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It's certainly worth a more accurate 
timekeeping system because your time 


is valuable! 


Time is money! And if you're not using an accurate system to record 
your billable hours, you could be short-changing yourself. Now is the 
time to establish a more efficient, more precise recording method for all 
your time and expenses—the Wilmer Timekeeping System way! One-write 
entries on the Time Slip produce the time ticket and itemized charges 
by attorney per category and matter. Information on the Time Slip is 
transferred automatically to the Time Control Journal for total time and 
expense analysis. It’s easy and accurate. What's more, a Wilmer 
Timekeeping System provides a useable source document for clients 
and fits neatly into a briefcase. Isn't it time you looked into a Wilmer 
Timekeeping System? Call for a FREE TRIAL PACK today! 

It’s worth your time. 


It's definitely worth having a 
compatible forms source that's 
reliable, espns and high q quality. 
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Are you keeping track of client time and expenses on one of the systems 
pictured above? Perhaps you're using a system not shown, such as 
McBee, or one that was custom-designed for you? Whatever the case... 
Wilmer Service Line offers compatible replacement forms for your system. 
That's right, compatible forms—with the same spacing, column widths 
and precise pegboard punch styles. But that's probably where the 
similarity ends! Because a Wilmer Timekeeping System is priced to save 
you money. Wilmer also saves precious time with consistent deliveries 
between 24 and 48 hours. And all Wilmer compatibie replacement 
forms are manufactured to the highest quality standards. In fact your 
satisfaction is guaranteed! So when it's time to reorder, give us a try! 
We'll make it worth your while. 


Safeguard ® is a 


d trademark of Safeguard Business Systems, Inc. 
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HOW TO COPE WITH THE YEARLY 
DELUGE OF NEW STATUTES, 
CASE LAW, RULES & REGULATIONS. 


Before you get inundated, there’s help 
under our roof. 

As the state’s leading title insurance 
company and the only one created by attor- 
neys for attorneys, The Fund has always 
kept its member agents on top of real 
property issues. 

Our Legal staff fields over 40,000 calls 
a year, answering questions and providing 
information on the latest issues in Florida real 
estate law, regulation, and legislative activity. 

Regularly scheduled seminars held at 
locations around the state keep you up-to- 
date and earn you CLE credits. Fund 
members also receive Fund Title Notes, The 
Fund Concept, and a number of other 
authoritative publications. 

Don’t drown in the flood of new 


rules and regulations. Return the coupon and 
find out how The Fund can lead you to 
higher ground. 


Please send me information about The Fund’s 
| educational opportunities. I am interested in: 
OSeminars (Publications 
| Name 
Firm 
| Address 
City. State Zip 
| Telephone ( ) 
Are you a Fund Member? OYes ONo 
| Mail to: Attorneys’ Title Insurance Fund, Inc., 
Marketing Services, 6220 Hazeltine National Drive, 


© 1992 Attorneys’ Title Insurance Fund, Inc. 
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you will too. 


Incorporating a new company is routine to you...It’s a very special day to your 
clients. Empire makes sure you get the professional look for that special day that 
impresses... 


Each Corporate Kit complies with the new corporation act and features: 


¢ Checklist * Instructions * Work Sheets ® 8 Tab Dividers ® Stock Transfer Ledger * 25% Rag Minutes ® 21 Certificates ¢ Padded 
Binder ¢ Slip Box ® Written Statements to Organize in Lieu of Minutes ¢ Typewriter Spaced ® Buy-Sell Agreements ¢ Indepen- 
3 dent Contractor Agreement * Employment Agreement ® Stock Subscription Agreement ¢ Indemnification of Officers and 
Directors Plan ¢ Death Benefit Plan ¢ IRC Election 248 Plan ¢ ‘‘S’’ Corporation formerly Sub ‘‘S’’ Plan ¢ Medical Plan © Voting 
a Trust Plan * Shareholders Minutes * Directors Minutes ¢ Annual Shareholders Minutes ¢ Power of Attorney Form ® Special 
Power of Attorney Form ® Shareholders Notice of Waiver ® Directors Notice of Waiver © Officers Notice of Waiver 
* Shareholder Proxy * Application for Sales and Use Tax ® Application for Employer ID Number ¢ Pre-printed Envelopes for 
Both Applications * Election by Small Business Corporation (Form 2553) © State Unemployment Status Application. 
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LETTERS 


Update to F.S. §687.0304 
on Lender Liability 

On August 19, 1992, in a case of first 
impression, the Second District Court 
of Appeal held that F.S. §687.0304 bars 
affirmative actions by the borrower 
against the lender unless the written 
requirements of §687.0304 are met. In 
Griffiths v. Barnett Bank of Naples, ___ 
So.2d__, 17 FLW D1956 (Fla. 2d DCA 
1992), the court dismissed borrowers’ 
counterclaims for negligence, breach 
of contract, indemnification, breach of 
fiduciary relationship, and fraud where 


the counterclaims were predicated on 
underlying oral representations alleg- 
edly made by the lender to the 
borrower. The court made clear, how- 
ever, that its decision did not 
undermine its earlier holding in Bre- 
nowitz v. Central National Bank, 597 
So.2d 340 (Fla. 2d DCA 1992), wherein 
the court held that affirmative de- 
fenses are not barred by F.S. §687.0304. 


JERRY M. GEWIRTz 
Tampa 
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The Florida Bar Member Benefits 


‘Programs for Professionals” 


An online library of law and law-related 
materials at your fingertips. 
1-800-356-6548 

(Jenny Kinsey) 


Specializes in obtaining civil court bonds 
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OK. Let’ get down to business." Funny how the two objects below resemble one another. But if you had to invest a sizeable 


chunk of your cash flow in a new phone system, you might fail to see the humor. Which is why you should know about CentraNet” 


service from GTE. With CentraNet} you get all the features and flexibility of the most sophisticated business telephone system, with- 


out a large capital outlay. So there’s no risk of buying too much system, or too little. In fact, there’s hardly a risk at all. Because every- 


thing you need for CentraNet” to work on your phones is located at our office, not yours. And, you can add lines or change features 


anytime. For example, if you have an office in one location and expand to another, you can connect the two without incurring any 


additional expenses. Call us at 1-800-462-6000. Because you do have a choice. Go with Or go with the flow. 


CentraNet™ is a registered service mark of GTE Corporation. CentraNet® service is available in most areas. 


GTE 


THE POWER IS ON 


_ Why pour money down either 


PRESIDENT'S PAGE 


Lawyers Are Not Doctors, 
Doctors Are Not Lawyers 


But Why Not Work Together for the Common Good? 


few months ago the Su- 

preme Court of Florida 

heard oral arguments 

about infants doomed to 
die because of a severe brain defect 
called anencephaly. Following the Sep- 
tember 2 arguments, the court must 
decide whether infants should be de- 
clared dead at birth so organs can be 
donated to children in need of trans- 
plants. The case dealt specifically with 
Theresa Ann Campo Pearson, whom 
we all came to know through wide- 
spread media accounts as “Baby Ther- 
esa.” The case could set a precedent 
on how our society defines death. (At 
the time of this writing, the court had 
not announced a decision.) 

However, during the oral arguments 
Justice Leander Shaw, who seemed 
uncomfortable with the thought of re- 
defining death, said, according to the 
St. Petersburg Times, “You recognized 
our problem—we’re not doctors.” It was 
a simple, direct, factual statement. 

Outside the context of that specific 
case, the justice’s statement deserves 
some reflection, particularly as we con- 
sider the overall relations between doc- 
tors and lawyers in Florida. Lawyers 
are not doctors. And doctors are not 
lawyers. At times we in each profession 
perceive those in the other profession 
to not clearly understand the simple 
truth that the areas of our expertise 
are relatively narrow, not globally all- 
encompassing. I realize that individual 
doctors have to make medical decisions 
that have legal and ethical implica- 
tions. Individual lawyers have to make 
legal judgments regarding medical pro- 
cedures that have medical practice im- 
plications. And the consequences of 
some of those individual judgments 
and decisions are conflicts of ideas, 


by Alan T. Dimond 


by Alan T. Dimond 


values, and law that can only be re- 
solved in court. 

It is unfortunate that such conflicts 
can be so destructive to the good will 
of the parties involved in the adver- 
sarial contest. But how fortunate we 
are in America to have a reasonably 
just and fair judicial system to resolve 
such disputes. We can all justifiably 
thank the founding fathers for their 
wisdom and instinctive faith in democ- 
racy, separation of powers, and a na- 
tion governed by the rule of law. 

Lawyers and doctors, aside from the 
occasional courtroom challenges that I 
consider part of the natural order, are 
facing historically unique societal pres- 
sures. Affordable access to legal serv- 
ices and an affordable, accessible 
healthcare delivery system are national 
issues that challenge our respective 
professions. And since doctors are not 
lawyers, lawyers are not doctors, and 
our patients/clients are virtually the 
same people, I say it has become axi- 
omatic that we must work together for 
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the common good. 

I would like the working relationship 
between the lawyers and doctors of 
Florida to be a model for America. 

The Florida Bar and the Florida 
Medical Association made a good start 
toward working together back in 1987. 
In the spring of that year both groups 
announced an anti-substance abuse cam- 
paign. Working with Florida Informed 
Parents, The Florida Bar and the FMA 
distributed 2,500 posters to schools 
and libraries, co-authored and dis- 
tributed some 100,000 pamphlets ex- 
plaining legal and medical conse- 
quences of substance abuse, jointly 
sponsored a television and radio public 
service announcement, reserved an 
“800” number for three months to han- 
dle requests for help and information, 
and assembled a speakers’ bureau that 
paired over 150 lawyers with nearly 
200 doctors. 

It was a marvelous beginning and 
one that earned a Presidential citation 
from Ronald Reagan for private sector 
initiatives. However, the good will was 
only to be undoné and set back the 
following year over the acrimony caused 
by the proposed constitutional Amend- 
ment 10 on the 1988 election ballot. 
In a spectacular display of “bashing in 
the media,’ the doctors and lawyers 
collectively spent over $15 million in 
six weeks challenging each other’s pro- 
fessionalism for political purposes. Re- 
gardless of the outcome at the polls, all 
of us in our respective professions lost 
a great deal of respect and trust by the 
general public. Our mutual association 
as professional groups has not fully 
recovered. 

In January President Ben Hill in- 
vited FMA president Dr. Gerold 
Schiebler to speak to the Bar’s Board 


—_— 


1993 Travel Programs 
Presented for Members of 


The Florida Bar 


Join Fellow Members and Their Families on New gane"iriFe 4a, Travel Programs 


South Africa 
Departing March 1, 1993 
14-Day Adventure: Johannesburg, 
Durban, Cape Town and 
the Blue Train 
Optional safari to Sabi Sabi 
Private Game Reserve 

$4,998, including round-trip 
international airfare from 
New York 


Trans-Panama Canal 
Departing March 13, 1993 
12-Day Luxury Air/Sea Cruise 
aboard the Crystal Harmony: 
Acapulco, Costa Rica, Panama 
Canal Transit, Montego Bay, 
Grand Cayman, Playa del 
Carmen/Cozumel, Key West 
and Fort Lauderdale 
Acapulco optional extension 
From $2,935, including FREE 
or REDUCED AIRFARE from 
most major cities 


Journey of the Czars 

Departing July 12, 1993 

16-Day Adventure: Ireland 

and Russia 

Featuring a seven-night cruise 

from St. Petersburg to Moscow 
From $3,599, including 

round-trip international airfare 

from New York 


Danube River 
Departing September 17, 1993 
15-Day Adventure: Istanbul to 
Vienna: Turkey, Ukraine, 
Romania, Bulgaria, Hungary, 
Czechoslovakia and Austria 
Cruise the Danube and the Black 
Sea aboard the M.S. Ukraina and 
M.S. Ayvazovskiy, both exclusively 
chartered for this popular Eastern 
European itinerary. 

From $3,899, including round-trip 
international airfare from New York 


FOR FREE TRAVEL BROCHURES 
OR RESERVATIONS, CONTACT: 


ATTN: RONI MIRGAIN 
7711 BONHOMME AVENUE 
St. Louis, MO 63105-1961 
OR CALL TOLL-FREE 
1-800-234-6900, Ext. 248 


Prices are per person, 
double occupancy, 
and subject to change. 
Brochures will be available 
approximately six months 
before departure. 
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of Governors. Dr. Schiebler told the 
lawyers, “We in professions are re- 
garded as privileged individuals. So- 
ciety expects a great deal of us.... 
My own feeling is that by working 
together, we can make an enormous 
difference. I think the time has come 
for us to forget the past and forge an 
alliance for the future.” Two days later, 
President Hill spoke to the FMA’s gov- 
erning board with a similar message. 

A working liaison group was estab- 
lished to explore areas of interest and 
sensitivity. The Florida Bar and the 
FMA have a joint liaison committee 
composed of board members Victor Hal- 
bach, Dale Sanders, and myself rep- 
resenting the iawyers, and A. Frederick 
Schild, M.D., Richard J. Bagby, 
M.D., and Elizabeth Kagan, rep- 
resenting the doctors. Our respective 
public relations committees are dis- 
cussing a joint public service campaign 
on living wills. It’s a start, a renewed 
effort, to find the common ground upon 
which we can walk together. 

I can only repeat here what I told the 
Florida Orthopedic Society during the 
summer: There are a number of issues 
lawyers have on their agenda which 
should be of interest to doctors. There 
is a large demand for members of the 
Bar to provide legal services to indi- 
gents. We would like to combine this 
with the need for providing medical 
care. Frequently persons have a need 
for both services simultaneously. We 
are going to talk to the FMA about the 
possibility of providing these services 
in tandem. One is the guardian ad 
litem program, where children need 
both medical and legal services. 

As lawyers, we are also concerned 
about providing legal services to the 
middle class. With rising legal fees, 
some of these people cannot afford 
proper legal advice. We are concerned 
some of them are consulting paralegal 
offices where staff members are inade- 
quately trained in law. There are actu- 
ally persons in the state who learned 
their trade in prison and are now 
providing legal services. 

Finally, I believe the time has come 
when disputes between doctors and 
lawyers should not be aired on the 
front pages of our newspapers. We 
believe the disputes between our pro- 
fessions should be worked out between 
us, and can be worked out in harmony. 
When the professions have issues about 
which we disagree, we can discuss 


those issues without being disagree- 
able. 

In reporting about my talk, the Flor- 
ida Orthopedic Society Journal recorded 
some reactions to the overture I made 
to the medical profession. Dr. Howard 
Hogshead of Jacksonville said, “From 
this beginning, it is hoped that some 
constructive programs may develop.” 
Dr. Tom Spranger of Bradenton said, 
“T’m going to have to see more accom- 
plishments before I can make a respon- 
sible comment.” Dr. C.L. Wilson of 
Miami said, “It seems to reflect some 
understanding on the part of the bar 
that there are areas where we can 
cooperate. I’m not overly confident this 
attitude is pervasive among all mem- 
bers of The Florida Bar.” 

I thought the remarks of Dr. Susan 
Puls of Delray was particularly inci- 
sive: “I am pleased to see the spirit of 
cooperation which he [Dimond] is en- 
couraging. . . . It might be said that 


physicians exist because of illness and 
injury and attorneys exist because of 
accidents and injustices. Both our pro- 
fessions have been plagued by an over- 
use and overindulgence of the Ameri- 
can public; lawyers will not flourish 
unless they are actively filing lawsuits 
and physicians will not flourish unless 
they are actively treating patients. 
Both can be carried to excess. Possibly 
by working together we can bring some 
sense of balance back into both our 
professions.” 

The doctors and lawyers do need to 
communicate in our state. We need to 
share our realities and our aspirations. 
Together we can better serve the public 
than doing so separately. 

This will not be a project to be 
completed in one Bar year. But even 
the longest journey begins with a sin- 
gle step. Hopefully we are past the first 
steps and we are ready to make some 
real progress. 


OATH OF ADMISSION 


The general principles which should 
ever control the lawyer in the practice 
of the legal profession are clearly set 
forth in the following oath of admis- 
sion to the Bar, which the lawyer is 
sworn on admission to obey and for 
the willful violation to which disbar- 
ment may be had. 


“| do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due to 
courts of justice a’id judicial officers; 


“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the law 
of the land; 


maintaining the causes confided to 


“| will employ for the purpose of. 


TO THE FLORIDA BAR 


me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 


“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compensa- 
tion in connection with their business 
except from them or with their knowl- 
edge and approval; 


“| will abstain from all offensive 
personality and advance no fact preju- 
dicial to the honor or reputation of a 
party or witness, unless required by 
the justice of the cause with which | 
am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 
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EXECUTIVE DIRECTIONS 


New Bar Campaign 
Policies Work Well 


ithin a few days of re- 

ceiving this issue of the 

Journal, all Florida 

Bar members in good 
standing will receive a ballot allowing 
them to vote for the 1993-94 president- 
elect of The Florida Bar. This is the 
first election since the Supreme Court 
of Florida adopted new rules proposed 
by the Board of Governors setting out 
the framework for president-elect races, 
so I thought I would use this column 
to briefly highlight the new proce- 
dures, and to encourage each of you to 
cast your ballot. 

Beginning five or six years ago, can- 
didates for president-elect, members 
of the Board of Governors, and indi- 
vidual lawyers began raising concerns 
about our election procedures. The pe- 
riod for campaigning was too long, 
some said. The cost of a successful 
campaign also had gone beyond the 
reach of too many of our members. 

These comments and others gave 
rise to the appointment of the Special 
Committee on Presidential Election Pro- 
cedures, chaired by former Bar Presi- 
dent Ray Ferrero, Jr., of Fort 
Lauderdale. After a year’s study, the 
special committee proposed rule 
changes to the Board of Governors 
and, ultimately, the Supreme Court of 
Florida which this initial election pe- 
riod suggests will work well to reduce 
the length and cost of campaigns, with- 
out limiting the access of candidates 
to Bar members. 

Under rules approved by the Su- 
preme Court on April 2 of this year in 
The Florida Bar re: Amendment to 
Rules Regulating The Florida Bar, case 
no. 79327, candidates may not begin 
campaigning until April 15, and must 
file qualifying petitions between May 
15 and June 15. The official campaign- 
ing period then runs from June 15 


by John F. Harkness, Jr. 


until early November, when ballots are 
mailed to all eligible lawyers. Ballots 
must be returned postmarked by No- 
vember 21. 

The Board of Governors further 
adopted amendments to its Standing 
Board Policies aimed at reducing elec- 
tion expenses. 

First, the board limited the sale of 
member mailing lists to candidates 
who have been officially nominated. 
Candidates may purchase only one set 
of mailing labels. This rule alone should 
substantially reduce the cost of cam- 
paigning, as mailing brochures first 
class to all Bar members now costs 
more than $12,000—just for postage. 

Sensitive to concerns that one mail- 
ing might be missed in the stacks of 
letters lawyers receive each day, the 
special committee and board opened 
up the accessibility of the Bar News to 
candidates. Those of you who regularly 
read the News will have noticed a 
number of ads during the past several 
months for our two current candidates, 


William F. Blews of St. Petersburg and 
Michael J. McNerney of Ft. Lauder- 
dale; News Standing Board Policy 1.25 
allows each candidate to purchase four 
half-page News ads at the Bar’s actual 
cost (about half of the commercial 
rate). The rule permits candidates to 
include free-standing inserts in two is- 
sues of the newspaper between Septem- 
ber 15 and November 1. 

Additionally, the newspaper was 
charged with expanding its coverage 
of the candidates. Question-and- 
answer columns were printed in your 
October 1 and October 15 News issues. 

The candidates also were allowed to 
present a half-page “platform state- 
ment” in the October 15 issue without 
charge. 

The new procedures call for the ap- 
pointment at the beginning of the cam- 
paign season of an election monitoring 
committee made up of three past pre- 
sidents. The committee monitors each 
candidate’s campaign, and will investi- 
gate complaints about campaign 
practices should such complaints arise. 

Perhaps the most significant change, 
which has been accomplished infor- 
mally, is a move toward having the 
candidates agree on a schedule of joint 
appearances before local bar groups. 
Mr. McNerney and Mr. Blews agreed 
to a highly rigorous campaign schedule 
in which they appeared before 35 
groups over the past two months. My 
talks with our candidates this year 
have led me to believe that our new 
election procedures are accomplishing 
their two-fold purpose: reducing cam- 
paign costs without reducing interac- 
tion between candidates and constitu- 
ents. 

I would be interested to hear how 
you feel these new procedures have 
worked this year. And, of course, don’t 
forget to cast your ballot. 0 
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STAFF AND 
ETHICAL CONDUCT 


The hemorrhaging of confidential informa- 
tion has become endemic in the legislative 
and executive branches of our government, 
with untold cost to their ability to function. 
It is essential that we prevent this disease 
from invading the judiciary, as this would 
inevitably undermine the public confidence 
that is one of the major strengths of our 
legal system.! 


draft opinion in a contro- 

versial case, written by 

an appellate judge subject 

to a divisive merit reten- 
tion vote, is surreptiously leaked to the 
news media. A court secretary pur- 
chases stock in a company after 
learning that the court is about to 
release an opinion reversing a multi- 
million dollar judgment against the 
company. A judicial law clerk discloses 
confidential information in pending ap- 
peals to an attorney involved in the 
litigation. 

Few reported instances of these types 
of judicial staff improprieties exist in 
Florida, presumably because Florida’s 
judges generally select staff members 
who abide by high ethical standards. 
These types of ethical lapses, however, 
sometimes occur in the judicial branch. 
The recent clamor among judges of the 
U.S. Court of Appeals for the District 
of Columbia about the unauthorized 


by Scott D. Makar 


release of the details of a confidential 
draft opinion written by then-Judge 
Clarence Thomas demonstrates this 
fact.2 The possible D.C. Circuit in- 
quiry® raises the question of what 
ethical strictures apply to Florida’s 
judicial staff members. This article 
discusses existing ethical prohibitions 
in Florida that apply to law clerks, 
secretaries, and other judicial staff 
members, and suggests that unified 
comprehensive codes of conduct be con- 
sidered. 


Background 

Judicial staff at both the trial and 
appellate levels play a critical role in 
administering justice in Florida’s court 
system. Judicial law clerks,‘ judicial 
secretaries (termed “judicial assis- 
tants”), and other staff members? all 
encounter ethical issues in their deal- 
ings with members of the legal 
profession and the public. Because of 
their confidential working relationships 
with their judges (and other court 
personnel), judicial staff are in unique 
positions of public trust. Beyond their 
obligations to their judges, judicial staff 
also owe an obligation to preserve the 
public’s confidence in the integrity of 
the judicial system. 
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Judicial staff are often privy to their 
judges’ views on pending matters and 
the likely disposition of many cases. 
They become familiar with the inner- 
most workings of the court system and 
often have access to nonpublic informa- 
tion. Judicial staff may also have 
family, friends, or financial interests 
that could be affected by pending cases 
to which they are privy. Additionally, 
they may have social or professional 
ties with members of the legal profes- 
sion who appear before their courts 
and judges. 

In Florida, a number of ethical con- 
straints apply to judicial staff conduct. 
The Florida Code of Judicial Conduct, 
the Florida Code of Ethics for Public 
Officers and Employees (code of ethics), 
The Florida Bar’s Rules of Professional 
Conduct (rules), and even contempt of 
court proceedings’ may be used to 
sanction improper conduct by judicial 
staff. The Code of Judicial Conduct 
applies only to judicial “officers,” while 
the code of ethics applies to judicial 
“employees.” The rules apply to judi- 
cial staff who are members of The 
Florida Bar. Contempt proceedings may 
be brought against any judicial staff 
member. In addition to these prohibi- 
tions, other sanctions are possible. The 
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Code of Judicial Conduct requires that 
judges control their staff's conduct. 
Consequently, employment agreements 
or oaths may require that judicial staff 
abide by standards of ethical conduct 
that, if breached, would result in sanc- 
tions. These types of ethical restraints 
are discussed in the next sections. 


Florida’s Code 
of Judicial Conduct 

The Code of Judicial Conduct sets 
forth canons of ethical conduct by which 
all “judges” must abide. By its terms, 
the Code of Judicial Conduct does not 
directly apply to judicial law clerks, 
secretaries, and other staff members. 
Nor has a comprehensive code of con- 
duct been enacted that applies 
specifically to judicial staff.’ Instead, 
the Code of Judicial Conduct states 
that “[a]nyone, whether or not a law- 
yer, who is an officer of a judicial 
system performing judicial functions, 
including an officer such as a referee 
in bankruptcy, special master, court 
commissioner, or magistrate, is a judge 
for the purpose of this Code.”8 

Although judicial staff are not explic- 


itly included in the definition of a 
“judge” under the code, the Committee 
on Standards of Conduct Governing 
Judges? has opined that judicial assis- 
tants are subject to the code.!° The 
committee, whose opinions are advi- 
sory in nature,!! stated that the 
“judicial assistant position is nothing 
more than an arm of the Court, and 
carries with it all the prestige of that 
office.”!2 Based upon the committee’s 
reasoning, a compelling argument ex- 
ists that judicial law clerks should also 
be subject to all prohibitions contained 
in the Code of Judicial Conduct.!* In 
addition to the committee’s advisory 
opinion, this argument is supported 
by both the general policy that a “clerk 
is forbidden to do all that is prohibited 
to the judge[,]”!4 and the concept that 
law clerks are “quasijudicial” officers. 
Both of these concepts stem from the 
symbiotic and confidential working re- 
lationship that develops between judges 
and their law clerks. As a policy mat- 
ter, therefore, there is significant 
support for the concept that law clerks 
should conduct themselves in accor- 
dance with some of the same ethical 
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standards that constrain their judges. 
The concept of law clerks as “quasi- 
judicial” officers! is an evolving one.'® 
The concept is illustrated best by cases 
that have addressed whether law clerks 
have absolute immunity when they 
perform discretionary acts of a judicial 
nature. When confronted with this is- 
sue, some courts have concluded that 
“judges and their law clerks are as 
one.” See, e.g., Oliva v. Keller, 839 F.2d 
37, 40 (2d Cir. 1988). 
[A] law clerk generally performs discretion- 
ary acts of a judicial nature. Law clerks are 
closely connected with the court’s decision- 
making process. Law clerks are “sounding 
boards for tentative opinions and legal re- 
searchers who seek the authorities that 
affect decisions. Clerks are privy to a judge’s 
thoughts in a way that neither parties to 
the lawsuit nor his most intimate family 
members may be.” Moreover, the work done 
by law clerks is supervised, approved, and 
adopted by the judges who initially author- 
ize it. A judicial opinion is not that of the 
law clerk, but of the judge. Law clerks are 
simply extensions of the judges at whose 
pleasure they serve. 


Id. (citation omitted).!7 

Because clerks are (or are perceived 
to be) extensions of their judges, and 
because they exercise some limited 
judicial powers under proper supervi- 
sion, law clerks should be sworn to 
uphold the same ethical standards as 
their judges. 

There are a few countervailing rea- 
sons not to equate the terms “law 
clerk” and “judge.” First, it is axiomatic 
that judicial law clerks are not judges. 
Likening law clerks to judges weakens 
the concept that judges alone are the 
ultimate judicial decisionmakers. Al- 
though law clerks perform numerous 
tasks necessary for the judiciary to 
function, they do not exercise ultimate 
judicial authority and should not be 
considered judges. Second, the Code of 
Judicial Conduct contains some prohi- 
bitions that may unduly restrict the 
extrajudicial activities of law clerks 
(particularly those related to the exer- 
cise of political and free expression 
rights). Although the Florida Supreme 
Court in In re Code of Judicial Con- 
duct, So.2d__, 17 FLW S550 (July 
23, 1992),!8 recently upheld canons 
that restrict the political speech rights 
of judges,'9 the constitutionality of re- 
stricting law clerks’ rights to the same 
extent is uncertain. Finally, the Code 
of Judicial Conduct requires that judges 
impose particular standards of ethical 
conduct on staff members who are 
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subject to their direction and control. 
The code, therefore, makes a distinc- 
tion between judges (who are directly 
subject to the code) and judicial staff 
members (who are indirectly subject 
to certain portions of the code). Law 
clerks fall within this latter category, 
not the former. 


Enforcement Through 
Contracts and Oaths 

Adherence to the Code of Judicial 
Conduct can be a condition of employ- 
ment for judicial staff members 
(particularly law clerks) who are not 
directly bound by the code. Employ- 
ment positions in the judicial branch 
are exempt from the career service 
provisions of Florida law.2! Conse- 
quently, judicial staff serve at the 
pleasure of their judges and are subject 
to termination for violation of specified 
conditions of employment.?2 A condi- 
tion of employment could be compliance 
with applicable portions of the Code of 
Judicial Conduct (or other ethical stan- 
dards judges or courts may require of 
their staff). Needless to say, the pau- 
city of reported disciplinary actions 


against judicial staff demonstrates that 
most members act in a morally and 
ethically correct fashion. For those few 
members who may violate ethical stan- 
dards, however, the cost of misconduct 
is considerable (loss of job, public repri- 
mand, loss of reputation, etc.). 

In practice, many judges require that 
members of their staff take an affirma- 
tive oath to uphold ethical guidelines. 
Judges may delineate ethical restric- 
tions on their staff’s activities through 
written and unwritten rules of conduct. 
A customary rite of passage is for 
judges to administer an oath requiring 
staff members to uphold the same 
ethical standards that bind the judges. 
In this manner, the oath becomes a 
part of the terms of the clerk’s employ- 
ment such that any improper conduct 
(that violates the Code of Judicial Con- 
duct or the terms of the oath) is 
sanctionable. 

Such an oath or condition of employ- 
ment is consistent with Florida’s Code 
of Judicial Conduct, which requires 
judges to impose certain ethical prescrip- 
tions on staff members and others 
subject to their direction and control. 
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For instance, Canon 3A(8) states that: 
“A judge should be patient, dignified, 
and courteous to litigants, jurors, wit- 
nesses, lawyers, and others with whom 
he deals in his official capacity, and 
should require similar conduct of. . . 
his staff, . . . and others subject to his 
direction and control.” (Emphasis ad- 
ded.) 

Further, Canon 3A(6) states that: “A 
judge should abstain from public com- 
ment about a pending or impending 
proceeding in any court, and should 
require similar abstention on the part 
of court personnel subject to his direc- 
tion and control.” (Emphasis added.) 

Finally, Canon 3B(2) provides: “A 
judge should require his staff and court 
officials subject to his direction and 
control to observe the standards of 
fidelity and diligence that apply to 
him.”23 

This latter provision, though limited 
to “standards of fidelity and diligence,” 
could be interpreted to require that 
judicial staff comply with all the stan- 
dards of conduct that the Code of 
Judicial Conduct imposes on judges 
themselves. 
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Judicial staff members who are de- 
termined to be subject to the Code of 
Judicial Conduct would be subject to a 
number of disciplinary provisions. In 
addition to those set forth above, the 
following canons of conduct would also 
apply: 

1) Upholding the integrity and inde- 
pendence of the judiciary (Canon 1); 

2) Avoiding impropriety and the ap- 
pearance of impropriety in all activities 
(Canon 2); 

3) Performance of the duties of office 
impartially and diligently (Canon 3); 

4) Engaging in activities to improve 
the law, the legal system, and the 
administration of justice (Canon 4); 

5) Regulation of extrajudicial activi- 
ties to minimize the risk of conflict 
with judicial duties (Canon 5); 

6) Fiscal matters should be con- 
ducted in a manner as not to give the 
appearance of influence or impropriety; 
financial disclosure and gift reporting 
required (Canon 6); 

7) Refraining from political activity 
inappropriate to judicial office (Canon 
7). 

As discussed above, there is an argu- 
ment that some of these canons might 
be overbroad as applied to judicial staff 
members.”4 


Enactment of 
Employee Codes 

An alternative to imposing the Code 
of Judicial Conduct on law clerks is the 
enactment of a law clerk code of con- 
duct. Such a code would have the dual 
benefit of distinguishing law clerks 
from judges, while making the ethical 
responsibilities of law clerks more de- 
finitive. In 1981, the Judicial Confer- 
ence of the United States enacted a 
Code of Conduct for Law Clerks specifi- 


cally addressed to those ethical 
situations that law clerks encounter.”5 
A few state ccurts have adopted or 
enacted such codes.?6 The Florida Su- 
preme Court may wish to consider 
enactment of a similar code. 

Similarly, the Florida Supreme 
Court, through the state courts admin- 
istrator, may wish to enact a 
comprehensive code of conduct for court 
employees who are neither law clerks 
nor judges (as defined under the Code 
of Judicial Conduct).27 Although the 
state courts system currently has a 
personnel manual that designates cer- 
tain unlawful acts, and requires 
employees to comply with the Code of 
Ethics for Public Officers and Employ- 
ees,28 more explicit guidance through 
a comprehensive code of conduct would 
enable judicial staff to understand more 
readily their ethical obligations. The 
American Judicature Society recently 
proposed a model code for such “nonju- 
dicial court employees” that provides 
a basis for further refinement to con- 
form to the needs of Florida’s state 
courts system.?9 


Florida’s Code of Ethics 
Judicial staff must comply with the 
Florida Code of Ethics for Public Offi- 
cers and Employees. The code of ethics 
applies to all employees of an “agency,” 
whose definition includes the judicial 
branch.*° Notably, the Florida Supreme 
Court ruled that the legislature has 
no authority under the state constitu- 
tion to adopt an ethical code of conduct 
that governs judicial officers. In re The 
Florida Bar, 316 So.2d 45 (Fla. 1975). 
The court’s opinion is based on Art. II, 
§18, which provides: “A code of ethics 
for all state employees and non- 


judicial officers prohibiting conflict be- 


tween public duty and private interests 
shall be prescribed by law.” (Emphasis 
added.) 

Consequently, employees in the state 
courts system who are not “judicial 
officers” are subject to the code of 
ethics.?! In furtherance of this require- 
ment, the personnel manual of the 
state courts system requires that judi- 
cial employees abide by the code of 
ethics and avoid engaging in certain 
other unlawful acts.°2 Although the 
code of ethics applies to employees in 
the state courts system, few reported 
cases or advisory opinions involving 
the judicial branch exist. 

The Florida Commission on Ethics 
is the administrative body that inter- 
prets and enforces the code’s provi- 
sions.33 Notably, the commission cannot 
initiate an ethics investigation without 
the filing of a sworn complaint.?4 Many 
of the prohibitions contained in the 
code of ethics are applicable to situ- 
ations involving judicial staff. The most 
pertinent standards of conduct are as 
follows.%5 

Misuse of Public Position—The code 
of ethics prohibits judicial staff from 
using or attempting to use their official 
positions, or to perform their official 
duties, with an intent to secure a 
special privilege, benefit, or exemption 
for themselves or others.°® A judicial 
staff member’s actions, however, must 
have been done with “corrupt intent,” 
meaning done with a wrongful intent 
and for the purpose of benefiting from 
some act or omission that is inconsis- 
tent with the proper performance of the 
staff member’s public duties.*7 The 
requirement of “corrupt intent” is some- 
what difficult to establish. See, e.g., 
Blackburn v. Fla. Comm’n on Ethics, 
589 So.2d 431 (Fla. lst DCA 1991). In 
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addition, the judicial staff member’s 
action (or inaction) must result in some 
special privilege, benefit, or exemption 
to the staff member (or another). This 
element may also be somewhat diffi- 
cult to establish. Finally, the act or 
omission must be inconsistent with the 
judicial staff member’s public duties. 
An example of a violation of this provi- 
sion would be a law clerk accepting 
payment from a litigant to alter the 
outcome of a pending case. 

Disclosure or Use of Confidential In- 
formation—Under the code of ethics, 
judicial staff may not disclose or use 
confidential information for their own 
or another’s personal gain if the infor- 
mation is unavailable to members of 
the general public and gained by rea- 
son of the staff member’s official 
position.28 Notably, the code requires 
that the disclosure or use of nonpublic 
information be for private gain, finan- 
cial or otherwise. Disclosures without 
any corresponding private gain do not 
appear to be actionable. For instance, 
the disclosure of the contents of the 
confidential draft opinion in the D.C. 
Circuit would not necessarily be a 
violation under the code because no 
private gain may have occurred. It 
was, nonetheless, a clear breach of 
standards of ethical conduct expected 
of judicial staff. 

Solicitation or Acceptance of Gifts— 
Under the code of ethics, judicial staff 
may not solicit or accept anything of 
value, including a gift, loan, reward, 


judgment in pending cases. In practice, 
law clerks and their judges know that 
law clerks should not work on cases 
involving their future employers; judges 
therefore routinely prohibit clerks from 
doing so.*! 

Unauthorized Compensation—Judi- 
cial staff may not accept any compen- 
sation, payment, or something of value 
that the staff member knew, or with 
reasonable care should have known, 
was given to influence a vote or other 
action in which the staff member was 
expected to participate in his or her 
official capacity.42 This prohibition is 
similar to the prohibition against the 
acceptance of gifts and other items of 
value, but it does not require that there 
be an “understanding.” Instead, if the 
judicial staff member knows or should 
know that the compensation was to 
influence official action, a violation is 
established. 

Conflicting Employment or Contrac- 
tual Relationship—Judicial staff must 
avoid conflicting employment and con- 
tractual relationships. An obvious 
example is that judicial clerks may not 
concurrently work as attorneys for law 
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firms or other entities whose cases 
come before the court on a recurring 
basis.43 The code of ethics prohibits 
judicial staff from having or holding 
an employment or contractual relation- 
ship with a business or agency that is 
subject to the regulation of, or is doing 
business with, the court for whom they 
work.*4 For example, a court employee 
who operates an office furniture com- 
pany cannot enter a contractual 
relationship to supply the court with 
furniture (subject to certain exemp- 
tions).*° 


Rules of Professional Conduct 

Judicial law clerks may also be sub- 
ject to discipline for violations of The 
Florida Bar’s Rules of Professional Con- 
duct. The rules, however, apply to 
those judicial law clerks who are mem- 
bers of The Florida Bar. Judicial law 
clerks who are not members of The 
Florida Bar would not be subject to the 
rules.46 Although the rules are gener- 
ally written in the context of an 
attorney representing a client, certain 
rules are applicable to law clerks. The 
most relevant provides that a lawyer 
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promise of future employment, favor, 
or service, based upon any under- 
standing that the vote, official action, 
or judgment of the staff member would 
be influenced thereby.®9 The key re- 
quirement is the existence of an 
understanding that the gift or benefit 
will influence the judicial staff mem- 
ber’s actions or judgment. For example, 
judicial law clerks sometimes accept 
offers of employment or signing bo- 
nuses with law firms prior to the 
completion of their judicial clerkships. 
If the law firm does not practice before 
the law clerk’s judge or court, it is 
unlikely that a violation would arise.*° 
It is more often the case, however, that 
law firms recruit law clerks whose 
clerkships are with courts before whom 
the firm practices. In these situations, 
a violation of the code is possible, 
provided it is established that the offer 
of employment or the signing bonus 
was intended to influence the law clerk’s 
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shall not engage in “conduct that is 
prejudicial to the administration of 
justice.”"47 This broad provision could 
conceivably encompass most types of 
law clerk misconduct. Also, the rules 
prohibit conduct involving “dishonesty, 
fraud, deceit, or misrepresentation,”48 
and criminal conduct that “reflects ad- 
versely on the lawyer’s honesty, 
trustworthiness, or fitress as a lawyer 
in other respects.”4? Finally, the rules 
set forth the responsibilities of govern- 
ment attorneys, including law clerks, 
moving to private prectice.6° Conse- 
quently, the rules provide another level 
of potential discipline for unethical 
conduct. 


Contempt of Court 

Finally, all judicial staff members 
are subject to possible contempt of 
court for unethical conduct. A court has 
the inherent power to punish persons 
who obstruct or hinder its authority 
and the orderly administration of jus- 
tice.5! For instance, in In re Schwartz, 
298 So.2d 355 (Fla. 1974), the Florida 
Supreme Court initiated contempt pro- 
ceedings against a justice’s research 
aide for disclosing confidential case 
summaries to the aide’s personal 
friends who were attorneys represent- 
ing litigants in the pending appeals. 
The attorneys were making final prepa- 
rations for an oral argument scheduled 
the next morning. 

The court held that the research 
aide’s actions were in contempt of court. 
Id. at 356. The court, however, with- 
held adjudication of the contempt 


“The witness will simply answer the 
question, ‘yes’ or ‘no.” 


charge and imposed a disciplinary sanc- 
tion, public reprimand, in lieu of 
proceedings before The Florida Bar’s 
grievance committee. Id. The court 
required two years’ probation and peri- 
odic reports to substantiate that the 
attorney abided by ethical standards. 
Thus, contempt of court may be an 
appropriate sanction for ethical viola- 
tions that interfere with the proper 
administration of justice. 


Conclusion 

Judicial staff members in Florida are 
subject to a number of ethical prohibi- 
tions contained in various codes and 
rules. Law clerks, judicial secretaries 
(assistants), and other staff members 
may be subject to sanction under the 
Code of Judicial Conduct, the Code of 
Ethics for Public Officers and Employ- 
ees, The Florida Bar’s Rules of 
Professional Conduct, contempt of court 
proceedings, and other employment dis- 
ciplinary measures. Although judicial 
staff generally act in an ethical, correct 
manner, these prohibitions provide sig- 
nificant sanctions if improper conduct 
should occur. Consideration should be 
given, however, to adopting a unified 
law clerk code of conduct and a unified 
code of conduct for nonjudicial court 
employees. Such codes could provide 
judicial staff members with more de- 
finitive guidance and possibly avert 
the misconduct other court systems 
have encountered.4 


1Lamprecht v. F.C.C., 958 F.2d 382, 
403-404 (D.C. Cir. 1992) (Buckley, J., con- 
curring). 

2See Reske, Thomas FCC Ruling Re- 
leased: Six Appeals Judges Want Investiga- 
tion Into Who Leaked Opinion Last 
September, 78 A.B.A. J. 24 (May 1992); An 
Ideological Flap Ruffles a Court’s Two Wings, 
N.Y. Times, March 13, 1992, at B8, c.3. 
During the 1991 confirmation hearings of 
Justice Clarence Thomas, the Washington 
Legal Times quoted “sources” at the D.C. 
Circuit who alleged that then-Judge Tho- 
mas was delaying public distribution of an 
opinion he authored until after the confir- 
mation proceedings to avoid having to 
answer questions about the case. The paper 
reported that Judge Thomas wrote the ma- 
jority opinion for a divided panel striking 
down the Federal Communications Com- 
mission’s practice of giving sexual 
preferences in the issuance of broadcast 
licenses. Seven months later, a 2-1 opinion— 
entirely consistent with the earlier news 
report—was released. Lamprecht v. F.C.C., 
958 F.2d 382 (D.C. Cir. 1992). (Thomas, J., 
Buckley, J., concurring, Mikva, C.J., dis- 
senting). The opinion, however, included a 
concurrence by Judge Buckley calling for 
an investigative inquiry into the media 
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leak. Id. at 403. He stated that the leak 
appeared to be “willful” because “the infor- 
mation in the published reports was too 
detailed to have been the product of inad- 
vertent disclosure.” Id. 

3 For various reasons, the judges have 
not yet decided whether an investigation 
should be initiated by the circuit’s judicial 
council. Reske, supra note 2, at 24. 

4 With some exceptions, Florida appellate 
judges each have two research aides, also 
termed judicial law clerks. Trial court judges 
in some counties and circuits have access 
to “clerk pools” composed of a limited num- 
ber of law clerks who perform assigned legal 
research and writing tasks. 

5 Other staff members include clerks of 
court, staff attorneys, law school interns, 
and court administrators. 

§ See In re Schwartz, 298 So.2d 355 (Fla. 
1974) (contempt proceedings in Florida Su- 
preme Court). 

7 Cf. Fra. R. Jup. Apmin., Rule 2.060 
(during their employment, judicial research 
aides and secretaries shall not practice as 
an attorney in any court or agency). 

8 Compliance with the Code of Judicial 
Conduct, Cope Jup. Conpuct (1992) (empha- 
sis added). 

*The Committee on Standards of Con- 
duct Governing Judges, created by the 
Florida Supreme Court, issues “advisory 
opinions to inquiring judges concerning the 
propriety of contemplated judicial and non- 
judicial conduct” under the code. Petition 
of the Committee on Standards of Conduct 
for Judges, 327 So.2d 5 (Fla. 1976). 

10 Comm. on Stds. of Conduct Governing 
the Jud., Op. 91-23 (Nov. 26, 1991), recon- 
sideration denied, Op. 91-23 (May 12, 1992). 

11 The commission renders advisory opin- 
ions interpreting the code regarding specific 
circumstances confronting a judge or judi- 
cial candidate. Op. 91-23 (Nov. 26, 1991). 

Jd. 

13The committee has not directly ad- 
dressed whether law clerks are subject to 
all the code’s provisions, but has addressed 
situations involving law clerks. See gener- 
ally Comm. on Stds. of Conduct Governing 
the Jud., Op. 87-18 (Sept. 24, 1987) (appel- 
late law clerk involvement as volunteer in 
screening, but not taking, pro bono cases 
permissible), and Op. 87-13 (Sept. 14, 1987) 
(judge may employ law clerk whose wife 
works for attorney general provided proce- 
dural safeguards are met). 

14 Hall v. Small Bus. Admin., 695 F.2d 
175, 179 (5th Cir. 1983). 

15 Various other phrases such as “de facto 
judges” and “invisible judges” are used to 
describe the trend toward law clerks exer- 
cising greater influence over the judicial 
decisionmaking process. Mahoney, Law 
Clerks: For Better or For Worse?, 54 BROOKLYN 
L. Rev. 321, 336-340 (1988). 

16 See generally Baier, The Law Clerks: 
Profile of an Institution, 26 Vano. L. Rev. 
1125 (1973) (history and evolution of the 
role of judicial law clerks, and an analysis 
of what judicial duties may be delegated to 
law clerks). 

17 Of course, the question whether law 
clerks have the same immunities as their 
judges is different from whether law clerks 
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are subject to the same standards of ethical 
conduct as their judges. 

18In re Code of Judicial Conduct, _ 
So.2d ___, 17 F.L.W. S550 (July 23, 1992). 
A judge, who had written an open letter to 
the electors of Florida urging them to vote 
for the retention of another judge, chal- 
lenged Canons 1, 2, and 7A(1)(b), of the 
Florida Code of Judicial Conduct as being 
unconstitutional abridgements of his free 
speech rights. The Florida Supreme Court, 
however, upheld the canons because the 
state’s compelling interest in an independ- 
ent, impartial judiciary outweighs an 
individual judge’s right to take a political 
stand that could threaten this interest. See 
generally J. Guira, Merit Retention Elec- 
tions: Is Fine Tuning of Canon Indicated?, 
18-21 (Office of the State Courts Adminis- 
trator (1991)) (discussion of Canon 7 issues 
regarding judges’ political speech rights). 

19Cf. ACLU v. The Florida Bar, 744 F. 
Supp. 1094 (N.D. Fla. 1990) (Code of Judi- 
cial Conduct’s prohibition of all discussion 
of disputed legal and political issues is not 
most narrowly drawn means of protecting 
the state’s compelling interest in protecting 
integrity of judiciary). 

20 See, e.g., Aranoff v. Bryan, 569 A.2d 466 
(Vt. 1989) (law clerk challenge that prohibi- 
tion against “inappropriate political activity” 
was overbroad, vague, and an invasion of 
the privacy and associational rights of law 
clerks). 

21Fia. Stat. §110.205(2)(c) (1991) (“All 
members, officers, and employees of the 
judicial branch” are exempt). 

22 Fia. Stat. §25.382 (1991) provides that 
the Florida Supreme Court must establish 
by rule the selection, determination of quali- 
fications and compensation, and the 
establishment of all other work-related poli- 
cies for employees in the state courts system. 

23 The Code of Judicial Conduct does not 
explicitly define or identify these “standards 
of fidelity and diligence.” These standards, 
therefore, must be inferred from the code’s 
general terms. 

24 Requirements that may be overbroad 
include restrictions on political participa- 
tion, financial disclosure and gift reporting 
requirements, and extrajudicial activities 
involving expressive activities such as 
speeches and articles. 

25 Cope or Conpuct For Law Cierks (Judi- 
cial Conference 1981). 

26 See Silas, Mum’s the Word: The Law 


Clerk as Confidant, 71 A.B.A. J. 36 (1985) 


(Iowa requires oath by law clerks); Crump, 
How Judges Use Their Law Clerks, 58 
N.Y.S. B.J. 43 (1986) (noting that South 
Carolina’s Supreme Court adopted a code 
of law clerk conduct requiring an oath). 

27 See Ozar, Kelly, and Begue, Ethical 
Conduct of Nonjudicial Court Employees: A 
Proposed Model Code, 73 JupicatuRE 126 
(Oct.-Nov. 1989). 

28 Section 5, Political Activities, Unlawful 
Acts, and Penalties, PERSONNEL Manual, Of- 
fice of the State Courts Administrator, 
Florida Supreme Court. 

29 American Judicature Society Model 
Code of Conduct for Nonjudicial Court Em- 
ployees, 73 JupicaTuRE 138 (Oct.-Nov. 1989). 
The model code applies to court clerks, 


docket clerks, data processing personnel, 
bailiffs, judicial secretaries, as well as court 
managers and their staffs. The model code 
does not apply to law clerks (who are held 
to higher standards) or court reporters (who 
are bound by their own code of professional 
conduct). Id. 

30 Star. §112.312(2) (1991). 

31 As previously discussed, members of 
judicial staff (such as law clerks) may be 
deemed “quasijudicial” officers who are sub- 
ject to the Code of Judicial Conduct. Under 
the Florida Supreme Court’s decision, such 
staff members would thereby not be subject 
to the Code of Ethics for Public Employees 
and Officers. 

32 Section 5, Political Activities, Unlawful 
Acts, and Penalties, PERSONNEL MaNnua_, Of- 
fice of the State Courts Administrator, 
Florida Supreme Court. 

33 The commission is composed of nine 
members appointed for two-year terms. The 
governor appoints five members, no more 
than three of whom may be from the same 
political party and one who must be a 
former city or county official. The president 
of the Senate and the speaker of the House 
each appoint two members. Each of the 
president’s and speaker’s appointments must 
be from different political parties. Fia. Star. 
§112.321 (1991). 

34 Td. §112.324(1). 

35 Other applicable standards of conduct 
are set forth in Fria. Stat. §§112.313, 
112.3185, 112.3148, and 112.3149 (1991). 

36 Fa. Star. §112.313(6) (1991). 

37 Td. §112.312(9). 

38 Td. §112.313(8). 

39 Td. §112.313(2). 

40The reason being that the law firm 
would generally have no interest in at- 
tempting to influence that law clerk’s official 
actions. It is possible, however, that a firm 
may have some interest in the outcomes of 
cases pending before the law clerk’s court 
(e.g., precedential effect of such cases on the 
firm’s clients). 

41 See, e.g., Hall v. Small Bus. Admin., 
695 F.2d 175, (5th Cir. 1983) (law clerk’s 
participation in case in which her future 
employers were counsel gives rise to ap- 
pearance of partiality which requires judge’s 
disqualification, unless law clerk is isolated 
from all knowledge and participation in 
case immediately after employment inter- 
views began); see generally Annotation, 
Conduct or Bias of Law Clerk or Other 
Judicial Support Personnel as Warranting 
Recusal of Federal Judge or Magistrate, 65 
A.L.R. Fed. 775 (1983 and Supp. 1991) 
(discussion of federal cases); but see FLa. 
Bar Ru es oF ProressioNAL Conpuct, Rule 
4-1.12 (1991) (law clerk may negotiate for 
employment with party or attorney involved 
in matter on which clerk is personally and 
substantially participating only after judge 
is notified). 

42 Fria. Stat. §112.313(4) (1991). 

43 For this reason, judicial clerks are pro- 
hibited from practicing as attorneys in any 
court or agency. See Fia. R. Jup. ADMIN., 
Rule 2.060. 

44 Fra. Stat. §112.313(7)(a) (1991). 

45 See id. §112.313(12) (setting forth vari- 
ous exemptions). 
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46 Of course, such law clerks are bound 
by other ethical proscriptions (Code of Eth- 
ics for Public Officers and Employees, etc.), 
and their admission into The Florida Bar 
would be dramatically lessened should they 
violate such proscriptions. 

47F a. Bar Ruies oF PrRoressionaL Con- 
puct, Rule 4-8.4(d) (1991). 

48 Id. Rule 4-8.4(e). 

49 Td. Rule 4-8.4(b) and (c). 

507d. Rules 4-1.11 (Successive Govern- 
ment and Private Employment) and 4-1.12 
(Former Judge or Arbitrator). Rule 4-1.12 
specifically refers to certain responsibilities 
of law clerks moving to private practice. 

51 Richey v. McLeod, 188 So. 228, 229 
(Fla. 1939); Thomson v. State, 398 So.2d 
514, 517 (Fla. 2d D.C.A. 1981). Intent is an 
essential element of contempt. Thomson, 
398 So.2d at 517. Contempt may be crimi- 
nal or civil, and direct or indirect. Criminal 
contempt is solely intended to vindicate the 
court’s authority for conduct that is offen- 
sive to the public in violation of a court’s 
order. Andrews v. Walton, 428 So.2d 663, 
665-66 (Fla. 1983). Civil contempt is used 
primarily to secure compliance with a court’s 
order for the benefit of an offended party. 
Bontrager v. Sessions, 582 So.2d 766, 767 
(Fla. 1st D.C.A. 1991). Contemptuous con- 
duct in immediate presence of the court is 
“direct contempt,’ while contempt outside 
of court’s presence is “indirect contempt.” 
E.T. v. State, 587 So.2d 615, 616 (Fla. 1st 
D.C.A. 1991). 


Scott D. Makar is an associate with 
the Jacksonville and Tallahassee of- 
fices of Holland & Knight, whose 
practice involves administrative, leg- 
islative, and litigation matters. He 
received his J.D., M.A. in economics, 
and M.B.A. in finance from the Uni- 
versity of Florida. Mr. Makar clerked 
for Judge Thomas A. Clark of the 
U.S. Court of Appeals for the 11th 
Circuit in 1988-89. 

The author expresses his apprecia- 
tion to Ana Cristina Martinez, Jorge 
Guira, Blan Teagle, and Phil Clay- 
pool for their helpful suggestions on 
an earlier draft of this article. 
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UNEXPLAINED RECENT 
POSSESSION 


Florida’s Triple Hurdle Inference 


any crimes do not easily 
lend themselves to being 
proven by direct evi- 
dence. To compensate, 
Florida law eases the prosecutor’s bur- 
den of proving guilt beyond a reason- 
able doubt by allowing the jury to be 
instructed on various presumptions and 
inferences.! One such inference, codi- 
fied in F.S. §812.022(2) (1991), is the 
one that may be drawn from a defen- 
dant’s possession of recently stolen prop- 
erty: “Proof of possession of property 
recently stolen, unless satisfactorily 
explained, gives rise to an inference 
that the person in possession of the 
property knew or should have known 
that the property had been stolen.” 
Like many other legal principles, 
this inference is easy to state but 
somewhat more difficult both to define 
and to employ in a trial setting. This 
article focuses on the elements of this 
inference and the manner in which the 
proper evidentiary basis must be es- 
tablished before it can come into effect 
and be made part of the jury’s charge. 


by Mark F. Lewis 


Presumptions and Inferences 
The term “presumption” has been 
called the “slipperiest member of the 
family of legal terms, except for its first 
cousin, ‘burden or proof’ ”? Although 
the terms “presumption” and “infer- 
ence” are often used interchangeably 
by many practitioners (and courts), 
these are separate concepts which con- 
tain significant differences. Professor 
Ehrhardt notes this distinction between 
these two terms: 
If a presumption is recognized, the pre- 
sumed fact must be found to be present by 
the trier of fact if it finds the underlying 
facts which give rise to the presumption to 
exist.... A presumption differs from an 
inference. An inference is a logical deduc- 
tion of fact that the trier of fact draws from 
the existence of another fact or group of 
facts. Whether it will find the inferred fact 
to exist is for the trier of fact to decide.® 


An instruction that defines an infer- 
ence that a jury may reject, rather 
than a mandatory presumption, can 
better withstand claims that it un- 
fairly shifts the burden of proof and 
that it violates the right against self- 


incrimination. The landmark case of 
County Court of Ulster County v. Allen, 
442 U.S. 140 (1979), sets out the basic 
framework for analyzing such infer- 
ences, even though the decision uses 
the term “presumption.” Allen dealt 
with a challenge to a New York law 
that states that the presence of a 
firearm in an automobile is presump- 
tive evidence of its illegal possession 
by all persons in the vehicle. In revers- 
ing the Second Circuit’s ruling that the 
law was facially unconstitutional, the 
Supreme Court held that the law in 
question created a permissive presump- 
tion (i.e., an inference) which “leaves 
the trier of fact free to credit or reject 
the inference and does not shift the 
burden of proof.” Id. at 157. Since 
there was a rational basis on which 
the factfinder could make the connec- 
tion permitted by the inference, it was 
deemed valid. 

Before Allen, the Florida Supreme 
Court had rejected a challenge to the 
statute on unexplained possession of 
recently stolen property that was based 
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on the “burden-shifting” argument. In 
State v. Young, 217 So.2d 567 (Fla. 
1968), cert. den., 396 U.S. 853 (1969), 
the court dealt with a situation in 
which Young offered no explanation 
why he was found with stolen goods in 
his car. In rejecting the claim that the 
jury instruction on unexplained posses- 
sion created a presumption of law, 
thereby shifting the burden of proof, 
the court held that “i]t is simply a rule 
relating to circumstantial evidence from 
which the jury has the right to infer 
guilt of larceny. . . .” Id. at 570. The 
inference, the court noted, does not 
arise out of the failure to explain. 
Rather, “[iJt is the fact of possession 
that provides the basis for the infer- 
ence of guilt.” Id. (emphasis in origi- 
nal). 

In 1980, the court turned more spe- 
cifically to the question of whether the 
instruction forces a defendant to tes- 
tify. In rejecting this argument as 
well, the court held that the defendant 
“could have attempted to explain his 
possession of the stolen goods by evi- 
dence other than his own testimony. 
Even if he had failed to present any 
evidence in explanation, the jury was 
not compelled to find him guilty.” Ed- 
wards v. State, 381 So.2d 696, 697 
(Fla. 1980). 

The validity of the inference in ques- 
tion has thus been firmly established.4 
Its application, however, depends on 
the sufficient evidence of three factors— 
that the defendant possessed stolen 
property, that the property was re- 
cently stolen, and that this possession 
was not satisfactorily explained. While 
an attempt will be made to discuss 
each element separately, courts rarely 
limit rulings on this inference to any 
single component, but base their 
determinations on the totality of the 
facts. 


Possession 

A prerequisite for the jury instruc- 
tion is sufficient evidence that the 
stolen items in question were actually 
in the possession of the defendant. The 
difficulty in isolating the element of 
possession is perhaps best set forth in 
the often-cited case of State v. Gra- 
ham, 238 So.2d 618 (Fla. 1970). In 
rejecting the notion that mere posses- 
sion of recently stolen property is suffi- 
cient to support a theft conviction, the 
Florida Supreme Court provided a list 
of other factors that should be consid- 
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ered: “[U]nusual manner of acquisition, 
attempts at concealment, contradic- 
tory statements, the fact that goods 
were being sold at less than their 
value, possession of other stolen prop- 
erty, or other incriminating evidence 
or circumstances.” Jd. at 621. The analy- 
sis here will be restricted to a discus- 
sion of those situations where more 
than one person may be charged with 
possessing a particular stolen item. 

The First District Court in Walton 
v. State, 404 So.2d 776, 777 (Fla. 1st 
DCA 1981), pet. for rev. den., 412 So.2d 
471 (Fla. 1982), set out a basic frame- 
work for this fundamental analysis: 
“The inference of guilty taking that 
accompanies the possession of recently 
stolen goods is limited by the further 
requirement that possession be per- 
sonal.” In that case the court reversed 
a theft conviction of a defendant for 
stolen goods found in a duplex and a 
shed the defendant shared with at 
least two other people. 

The Fourth District Court, in a case 
involving similar facts, expanded on 
Walton. The defendant in Chamber- 
land v. State, 429 So.2d 842, 843 (Fla. 
4th DCA 1983), was convicted of theft 
of an air conditioner. Chamberland’s 
only link to the theft was the fact that 
on the night that the air conditioner 
was stolen, he had watched his brother 
install the unit in a room that they 
shared. In reversing his conviction, the 
court held that the possession must 
“involve a distinct and conscious asser- 
tion of possession by the accused, and 
it must be exclusive.” See also F.W.B. 
v. State, 538 So.2d 969 (Fla. lst DCA 
1989) (adjudication reversed where de- 
fendant was one of four passengers in 
a car in which stolen property was 
discovered). 

The necessity of “conscious assertion 
of possession” has been the subject of 
many appellate decisions involving prose- 
cutions of passengers apprehended in 
stolen vehicles. In early 1991, the Flor- 
ida Supreme Court established some 
guidelines for the treatment of these 
situations. In State v. G.C., 572 So.2d 
1380, 1382 (Fla. 1991), the court ruled 
that “mere presence as an after- 
acquired passenger in a vehicle, with 
knowledge that it has been stolen, is 
insufficient to convict a person of 
theft. . . ” (Emphasis supplied.) With 
the addition of other facts, however, 
that indicate the defendant’s active 
participation in obtaining possession 
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of the vehicle, convictions of persons 
who may have been arrested as pas- 
sengers have been affirmed.® 

The idea that “exclusive possession” 
does not necessarily mean that only 
one person can be in possession of a 
particular item at any one time was 
well stated in Scobee v. State, 488 
So.2d 595 (Fla. 4th DCA 1986), in 
which the defendant’s conviction of 
theft of various items from the victim’s 
house was affirmed. Scobee had been 
seen in the house with two other per- 
sons at the time of the theft, and was 
apprehended in a car from which the 
items were later recovered. At trial his 
wife, a co-defendant, testified that she 
and the other co-defendant committed 
the offense, and that her husband had 
no knowledge of their actions. The 
court held that the giving of the recent 
possession instruction was proper. 

In distinguishing Walton, the court 
noted that, in addition to the bare 
possession of the property, there was 
the evidence that Scobee was at the 
scene at the time that the property 
was stolen. This provided additional 
evidence of his guilt. In this situation 
the court ruled that “the ‘exclusive’ 
requirement does not mean that defen- 
dant’s possession must be separate 
from the possession of all other per- 
sons. The joint possession of two or 
more persons acting in concert is ‘ex- 
clusive’ as to any one of them.” /d. at 
598. The jury was allowed to decide 
whether it would infer guilt from all 
of these facts. 


Recent 

Once possession is established, the 
next element to be satisfied is that the 
“possessed property” was in fact re- 
cently stolen. The First District’s ob- 
servation in 1985 that “no precise de- 
finition of ‘recently’ is extant” holds 
true at the time of this writing.6 The 
case law suggests that the determina- 
tion of recency depends on both the 
nature of the property and, as with the 
question of possession, the presence of 
other factors that tend to provide a 
rational basis for the inference of guilty 
knowledge. Automobiles are generally 
given the longest time period to be 
“recently stolen.” In Burroughs v. State, 
221 So.2d 159, 162 (Fla. 2d DCA 1969), 
the Second District Court rejected a 
claim that possession of a stolen motor 
vehicle four to six weeks after its 
reported theft could not be considered 


recent. The court observed that auto- 
mobiles are “cumbersome to transfer 
and difficult to conceal, whether stolen 
or not.’ In addition, the court was 
likely swayed by the additional evi- 
dence that the car in question dis- 
played a tag stolen from another ve- 
hicle, and that the defendant gave the 
investigating officer a false name. 
Similar aggravating factors were pre- 
sent in Borghese v. State, 158 So.2d 


785 (Fla. 3d DCA 1963), in which a 
grand theft conviction was affirmed 
based on evidence that the stolen car 
was discovered in front of the defen- 
dant’s home 103 days after its theft. 
Adding to the defendant’s problems in 
this case was the fact that he had 
given a prospective purchaser a fake 
title certificate containing a false name. 

On the other end of the spectrum is 
the case of P.L.C. v. State, 458 So.2d 
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800 (Fla. 3d DCA 1984). The juvenile 
appellant was a passenger in a car 
that contained purses which had been 
stolen from an unlocked vehicle one- 
half hour before and two blocks from 
where the defendant was apprehended. 
In obtaining an adjudication at trial, 
the state had relied on the inference 
of recent possession. In reversing this 
disposition, the Third District Court 
held that the evidence had failed to 
preclude the reasonable hypothesis of 
innocence that the defendant entered 
the car after the purses had been 
placed inside. His status as a passen- 
ger in the vehicle was deemed insuffi- 
cient to trigger the inference. 

But the addition of a few other facts 
led the First District Court to uphold 
a delinquency adjudication of a juve- 
nile defendant in N.C. v. State, 478 
So.2d 1142, 1144 (Fla. lst DCA 1985). 
A burglary had been discovered on 
January 3 and the defendant had sold 
items taken in that offense in “early 
January.” This, the court held, was 
sufficient to show that the property 
was “recently stolen at the time of his 


possession.” Also figuring in the court’s 
determination was the fact that N.C. 
had given one story to the police and a 
different explanation at trial on how 
he obtained the goods. 

Two cases involving thefts of fire- 
arms further demonstrate that the type 
of property and the existence of addi- 
tional evidence have an effect on what 
a court deems is “recent possession.” 
In Robinson v. State, 257 So.2d 300, 
302 (Fla. 3d DCA 1972), the Third 
District Court addressed a factual situ- 
ation where, during the execution of 
an unrelated search warrant, a re- 
volver stolen at some unknown time 
during the previous year was found 
wrapped in lingerie in the defendant’s 
dresser. In reversing appellant’s con- 
viction for buying or concealing stolen 
property, the appellate court held that 
“the evidence relied on in this case to 
show that the gun was recently stolen 
property was indefinite. .. . It could 
have been stolen any time up to ten 
months prior to the time that the gun 
was found in the Defendant’s posses- 
sion.” The court indicated that while 
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such a time period may have been 
acceptable for a car, it could not apply 
to a “‘two dollar pistol? which can be 
passed from hand to hand almost as 
readily as a pack of cigarettes.” Id. 

In State v. Grimmage, 522 So.2d 
523, 524 (Fla. 2d DCA 1988), the Second 
District Court addressed a much shorter 
time period. The trial court had dis- 
missed charges brought against a de- 
fendant who sold a gun to a pawn shop 
five days after it had been reported 
stolen. Its ruling had been based on 
what the appellate court labelled the 
“erroneous impression that the five- 
day period was too long to support the 
presumption.” The appellate court also 
observed that the sale price was con- 
siderably less than market value and 
that the defendant could not identify 
the person from whom he had sup- 
posedly received the firearm. As a 
result, the case was remanded for 
trial. 


Satisfactory Explanation 
Perhaps the most critical inquiry 
surrounding this inference concerns 
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the question of what constitutes a 
satisfactory explanation of the posses- 
sion of recently stolen property. One 
aspect of this inquiry that has been 
made clear is that giving no explana- 
tion is equivalent to giving an explana- 
tion that may not be plausible. This 
principle was established in the case 
of Smith v. State, 394 So.2d 407 (Fla. 
1980). Smith had been found in posses- 
sion of a pocket knife that had been 
stolen in a robbery several hours ear- 
lier. The instruction on the inference 
was given despite the fact that the 
defendant did not testify at trial. On 
appeal, he claimed that this was in 
violation of his Fifth Amendment rights, 
and argued that the instruction should 
only be given if he had offered an 
unreasonable explanation at the time 
of his arrest or if he had failed to 
satisfactorily explain his possession of 
the stolen items had he testified at 
trial. The Florida Supreme Court re- 
jected this view, stating that it was 
inconsistent with the principles that it 
had set out earlier in Young.’ 

The situation in which a defendant 
elects not to testify can cause eviden- 
tiary problems that should be briefly 
addressed. If an explanation had previ- 
ously been given, it is the proper sub- 
ject of cross-examination of the in- 
vestigating officer by defense counsel. 
Although such a statement could be 
classified as self-serving hearsay,® by 
not allowing the admission of this type 
of exculpatory statement a jury could 
be misled into thinking that no explana- 
tion was given. Guerrero v. State, 532 
So.2d 75 (Fla. 3d DCA 1988); Somer- 
ville v. State, 584 So.2d 200 (Fla. 1st 
DCA 1991). On the other hand, a 
defendant can object to the arresting 
officer’s testifying that no explanation 
was given to the officer as being an 
improper comment on the defendant’s 
right to remain silent. The state, how- 
ever, can have the jury instructed on 
the inference without affirmatively es- 
tablishing that no explanation was 
given at the time of defendant’s arrest. 
Phillips v. State, 591 So.2d 987 (Fla. 
lst DCA 1991). The prosecutor would 
be well-advised to let the instruction 
“do the talking” as any references made 
to the lack of an explanation could 
cause a mistrial or reversal.? 

Because the determination of what 
is “satisfactory” often involves a deci- 
sion about the sufficiency of circum- 
stantial evidence, this definition can 


become a question of law for the court 
to decide. The basic legal framework 
is set out in A.R. v. State, 393 So.2d 
1174, 1175 (Fla. 3d DCA 1981). In a 
decision without facts, the Third Dis- 
trict Court noted that the law does not 
deal in probabilities and stated that 
“when the unrefuted explanation is 
such that the circumstantial evidence 
of guilt by reason of possession is also 
susceptible to the hypothesis of inno- 
cence, we must reverse.” 

In a case from the same district later 
that year, the court established a three- 
pronged test when it reversed appel- 
lant’s conviction of grand theft of a 
moped that he claimed he bought at a 
flea market. This “unrefuted, exculpa- 
tory and not unreasonable explanation 
of his possession of a moped .. . ren- 
dered the state’s case, which was based 
solely on the inference ... without 
any additional incriminating circum- 
stances, insufficient as a matter of law 
to establish guilt.” R.A.L. v. State, 402 
So.2d 1337 (Fla. 3d DCA 1981). (Em- 
phasis added.)!° 

But the line between issues of law 
and questions of fact is a thin one, as 
perhaps best shown in Coleman v. 
State, 466 So.2d 395 (Fla. 2d DCA 
1985). Coleman had sold sailboat parts 
stolen from a fenced-in area one day 
after their reported theft. He testified 
that he had found the parts in a 
dumpster. After a jury trial, he was 
adjudicated guilty of dealing in stolen 
property. On appeal, Coleman argued 
that since his explanation was unre- 
futed, he was entitled to a judgment 
of acquittal. In rejecting this claim, the 
Second District Court set out a frame- 
work which needs to be quoted at 
length: 


As we see it, the rule is that where a 
defendant gives a patently reasonable ex- 
planation for his possession of recently 
stolen goods which is totally unrefuted, and 
there is no other evidence of guilt, the court 
must direct a judgment of acquittal. If, on 
the other hand, the explanation is only 
arguably reasonable or if there is any 
evidence which places it in doubt, the 
court should permit the jury to make the 
decision. 


Id. at 397. 

The court went on to say that the 
jury was entitled to reject this defen- 
dant’s explanation, since it was based 
on the premise that the person who 
stole the parts almost immediately 
thereafter discarded them in a 
dumpster. 
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The judges of the Second District 
also appeared to take a diametrically 
opposite position to the Third District 
in a case with facts identical to those 
of R.A.L. v. State. In Patten v. State, 
492 So.2d 748 (Fla. 2d DCA 1986), the 
defendant sold items that had been 
stolen from an auction house the previ- 
ous day. Patten claimed he purchased 
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these items from a flea market earlier 
that morning. He could not provide a 
receipt or any identification of the 
person from whom he had received the 
goods. The Second District Court fol- 
lowed the Coleman rationale in 
holding that, after possession was 
proved, the reasonableness of the de- 
fendant’s explanation became a jury 
question. 

The Third District Court also re- 
treated from R.A.L. in J.J. v. State, 
463 So.2d 1168 (Fla. 3d DCA 1984). 
The defendant was apprehended while 
driving a moped stolen earlier the 
same week. At trial he stated that a 
friend named Tim had given the bike 
to him. He did not know Tim’s last 
name or where he lived, and the police 
were unable to locate him. In distin- 
guishing its holding in A.R. and R.A.L., 
the court stated that the explanation 
offered was an unreasonable “thread- 
bare story”: “The explanation itself 
was inherently suspect; surely, people 
do not ordinarily receive legitimate 
gifts of relatively expensive personal 
property, such as a moped, from such 
vaguely described, casual acquain- 
tances.” Id. at 1169. 

The court in J.J. noted the fact that 
an attempt was made to validate the 
defendant’s explanation. The failure 
to do so can lead to an unsuccessful 
prosecution. In R.D.S. v. State, 446 
So.2d 1181 (Fla. 3d DCA 1984), the 
defendant was found in possession of 
a stolen moped from which the identifi- 
cation numbers had been removed. 
The police made no effort to check into 
his claim that he had purchased it 
from someone named Rodney Middle- 
ton. The defendant’s adjudication of 
guilt was reversed, with the court ob- 
serving that it was equally reasonable 
to infer that the seller had removed 
the identifying characteristics from the 
moped before the defendant’s pur- 
chase.!! Similarly in M.M. v. State, 
547 So.2d 139 (Fla. Ist DCA 1989), the 
police declined defendant’s offer to show 
them where the person from whom he 
borrowed the stolen motorcycle lived. 
Without anything to refute the defen- 
dant’s exculpatory and not unreason- 
able explanation, the appellate court 
ruled that the evidence was insuffi- 
cient to establish his guilt.12 

If one story may not be satisfactory, 
two or more conflicting stories make 
the proffered explanation even less 
satisfactory. For example, the defen- 
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dant in P.N. v. State, 443 So.2d 193 
(Fla. 3d DCA 1983), told the arresting 
officer first that he borrowed the stolen 
moped that he was driving from a 
cousin, then from his brother, and 
finally—as he testified at trial—from 
someone named Victor Cruz. The ap- 
pellate court ruled that the jury ques- 
tion was raised as to the satisfactory 
nature of his explanations.}8 

Finally, perhaps the best example of 
an unsatisfactory explanation is the 
one afforded to the court by the defen- 
dant in S.B. v. State, 555 So.2d 407 
(Fla. 3d DCA 1989). The juvenile was 
found driving a car less than 24 hours 
after it had been reported stolen. At 
his hearing, S.B. said that he thought 
that the car belonged to his friend’s 
uncle. The trial judge pulled no punches 
in discounting the defendant’s story: 
“[FJrankly I don’t believe him ... I 
don’t believe him, or come anywhere 
close to believing him . . . I am satis- 
fied that ... I can find him to be 
lying.” Id. The appellate court, in af- 
firming the adjudication, held that this 
statement was an inherent finding that 
the defendant’s possession of the car 
was not satisfactorily explained. 


Conclusion 

The inference allowed by F-.S. 
§812.022(2) can be an important tool 
in the state’s attempt to prove a circum- 
stantial case of theft. Both prosecutors 
and defense attorneys need to be aware 
of the many facets of this inference to 
ensure that it will be used only in 
those situations where the proper evi- 
dentiary foundations have been suffi- 
ciently established. 0 


1E.g., Fua. Star. §832.07 (1991) (prima 
facie proof of knowledge of insufficient funds 
when defendant refuses to honor worthless 
check after receiving certified letter); Fa. 
Stat. §322.262(2)(c) (1991) (prima facie evi- 
dence that defendant under influence of 
alcohol with blood alcohol reading of .10 
percent or more). 


2E. Cleary, ed., McCormick’s HANDBOOK 
OF THE Law oF EvipeNncE 802 (2d ed. 1972). 

3 C. EHRHARDT, FLormpA EvipENcE 71 (1992 
ed.). 

4 But the continued validity of the recent 
possession instruction may be open to at- 
tack. In Fenelon v. State, 594 So.2d 292 
(Fla. 1992), the Florida Supreme Court 
ruled that “henceforth the jury instruction 
on flight shall not be given.” The court 
stated that it was “troubled by the inconsis- 
tencies among the cases as well as with the 
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lack of a meaningful standard for assessing 
what type of evidence merits the instruc- 
tion.” Id. at 295. Similar arguments can 
perhaps be raised against Star. 
§812.022(2). 

5 E.g., Brown v. State, 574 So.2d 297 
(Fla. 5th D.C.A. 1991); Lewis v. State, 585 
So.2d 1162 (Fla. 4th D.C.A. 1991). 

®N.C. v. State, 478 So.2d 1142, 1144 
(Fla. Ist D.C.A. 1985). 

7For a good discussion of the problems 
involved in using this inference, see Hudson 
v. State, 383 So.2d 954 (Fla. 5th D.C.A. 
1980). 

8 EHRHARDT, supra note 5, at 521. 

9 It is interesting to note that the Florida 
Supreme Court took the opposite approach 
in discussing the flight instruction in 
Fenelon: “(T]he better policy in future cases 
where evidence of flight has been properly 
admitted is to reserve comment to counsel, 
rather than to the court.” Fenelon, 594 
So.2d 292, at 295 (emphasis added). 

10 See also R.M. v. State, 450 So.2d 897 
(Fla. 3d D.C.A. 1984); McNeil v. State, 433 
So.2d 1294 (Fla. Ist D.C.A. 1983). 

11 Judge Schwartz dissented, stating that 
the evidence of the defaced identification 
number provided a sufficient additional in- 
criminating circumstance to support the 
adjudication. 

12 Judge Nimmons stated in dissent that 
he would have affirmed the adjudication 
on the basis that the reasonableness of the 
defendant’s story was a question of fact. 

13 For other examples of conflicting sto- 
ries, see State v. Fox, 404 So.2d 799 (Fla. 
3d D.C.A. 1981); N.C. v. State, 478 So.2d 
1142 (Fla. 1st D.C.A. 1985), and Thompson 
v. State, 480 So.2d 179 (Fla. 3d D.C.A. 1985). 
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n April 10, 1992, Gover- 
nor Chiles signed into law 
House Bill No. 1851. At 
the moment of the gover- 
nor’s signing, the bill became effective. 
It was drafted in four parts, and sig- 
nificantly amends those statutes 
pertaining to health care directives 
and life-prolonging procedures in Flor- 
ida.! This article describes the statutory 
changes, sets out the new form for the 
living will and the new form for the 
health care surrogate which have been 
suggested by the legislature, and then 
makes some suggestions on how to 
work with the new forms and how to 
avoid any potential confusion which 
may be generated by the changes. 

The first part of the bill provides an 
extensive definitional section. Of par- 
ticular interest is the new definition 
of life-prolonging procedures, which 
now means “any medical procedure, 
treatment, or intervention, which util- 
izes mechanical or other artificial 
means to sustain, restore, or supplant 
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a spontaneous vital function; and when 
applied to a patient in a terminal 
condition serves only to prolong the 
process of dying.”? The new definition 
with its phrase “other artificial means” 
apparently intends to include nutrition 
and hydration as a form of life- 
prolonging procedure. 

Prior to the amendment to the life- 
prolonging procedure act which went 
into effect in October 1990, the provi- 
sion of nutrition and hydration was not 
considered a procedure which could be 
withheld or withdrawn pursuant to the 
terms of the living will. The 1990 
statute suggested that the form of the 
living will include a phrase specifically 
pertaining to the provision of nutrition 
and hydration and indicating whether 
the principal wished to have this form 
of life support withdrawn as well, 
should a living will situation arise.? 
The new suggested form, which is set 
out below, does not contain this specific 
reference. 

The statement of legislative intent 


is evidence that the legislature contin- 
ues, as it has done in the past, to 
recognize the unsteady balance be- 
tween the fundamental right of self- 
determination, and the delicate re- 
straint which must be placed upon 
that right because of certain interests 
of society, “such as the protection of 
human life and the preservation of 
ethical standards in the medical pro- 
fession.” The legislature hints that the 
medical profession, in its quest to pre- 
serve ethical standards, may attempt 
to direct the course of medical treat- 
ment upon a patient who has lost 
mental capacity, and that course may 
not be the course that the patient 
would have chosen. 

Health Care Advance Directives, 
which is the new title of Ch. 765, would 
allow a person to plan for later incapac- 
ity and to prevent the loss of control 
over the course of his or her own 
medical treatment, by designating an- 
other person to intervene in the event 
of incapacity. The legislature is re- 


minding us once again that the use of 
Health Care Advance Directives should, 
in most cases, prevent the necessity of 
guardianship, which by its nature is 
expensive and highly restrictive. The 
legislative intent section concludes by 
stating, “The legislature declares that 
the laws of this state recognize the 
right of a competent adult to make an 
advance directive instructing his phy- 
sician to provide, withhold, or withdraw 
life-prolonging procedures, or to desig- 
nate another to make the treatment 
decision for him in the event that such 
a person should be found to be incom- 
petent and suffering from a terminal 
condition.” 

The introductory section to the bill 
also states that any advance directive 
that was made prior to the effective 
date of this new law shall be given 
effect pursuant to the terms of the new 
law as long as that directive was le- 
gally correct at the time that it was 
executed. This offers some relief to 
those practitioners who have not yet 
had a chance to amend their forms or 
to interpret the changes in these laws. 

The bill makes reference to Rule 
5.900 of the Florida Probate Rules, 
which went into effect late in 1991. For 
those attorneys who practice in this 
area, this new rule can have enormous 
utility. The rule, which is called Expe- 
dited Judicial Intervention Concerning 
Medical Treatment Procedures, pro- 
vides that a hearing must be held 
within 72 hours after the filing of the 
petition which is described in the rule. 
The court may either rule immediately 
at the time of the hearing or conduct 
an evidentiary hearing not later than 
four days after the initial hearing. If 
an evidentiary hearing is conducted, 
the court must rule immediately after 
the evidence has been presented. Now, 
any issue which arises from any ad- 
vance directive statutes can be 
addressed within days instead of lead- 
ing to protracted litigation which can 
linger on and on, as has been the case 
in the past.® 

H.B. 1851 also provides that any 
health care provider which attempts 
to carry out a health care decision 
made in accordance with the provisions 
of the act will not be deemed to have 
engaged in unprofessional conduct. The 
same is true of the surrogate or proxy 
acting under the dictates of a health 
care directive drafted pursuant to this 
act; that person would not be subject 


to criminal prosecution or to civil liabil- 
ity for such action.’ 

The bill reminds us that health care 
facilities have a duty, pursuant to 42 
U.S.C. §1396a, to provide every incom- 
ing patient with written information 
concerning that individual’s rights as 
to health care directives. That federal 
law became effective in December 1991. 
Florida’s new Health Care Advance 
Directives law reiterates the fact that 
all Florida health care facilities, under 
that law, are required to provide in- 
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coming patients with written informa- 
tion about the right to execute a variety 
of health care directives in Florida, and 
all facilities are further required to 
document in the patient’s medical re- 
cords whether the patient had executed 
any such directives.® 

The new Florida act provides that 
any facility which requires an indi- 
vidual either to execute or waive an 
advance directive, as a condition of 
treatment or admission, shall be sub- 
ject to professional discipline and the 
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possible revocation of its license or 
certification and a fine of not more 
than $500 per incident. 

There are still certain restrictions, 
as there have been under prior ver- 
sions of these statutes, on the 
surrogate’s ability to provide consent 
as to such procedures as abortion, 
sterilization, electroshock therapy, psy- 
chosurgery, certain experimental 
treatments, and voluntary admission 
to a mental health facility.9 

The second part of the new bill 
discusses the health care surrogate. 
The health care surrogate statutes first 
went into effect in Florida in October 


1990. This is the first significant revi- 
sion to those statutes. The revised 
statutes allow a principal who is un- 
able to sign a health care surrogate 
document to direct another person to 
sign, in the presence of qualified wit- 
nesses. The termination provision was 
amended as well. Now, unless the 
document specifically states a date of 
termination, the designation of health 
care surrogate will remain in effect 
until it is revoked by the principal.!° 
The new statute, unlike its predeces- 
sor, provides us with a suggested form 
of designation of health care surrogate. 
That form!! is printed below: 


Designation of Health Care Surrogate 


Name: (Last) 


(First) 


(Middle Initial) 


In the event that | have been determined to be incapacitated to provide informed consent 
for medical treatment and surgical and diagnostic procedures, | wish to designate as my 


surrogate for health care decisions: 


Name: 


Address: 


Zip Code: 


Phone: 


lf my surrogate is unwilling or unable to perform his duties, | wish to designate as my 


alternate surrogate: 


Name: 


Address: 


Zip Code: 


Phone: 


| fully understand that this designation will permit my designee to make health care 
decisions and to provide, withhold, or withdraw consent on my behalf; to apply for public 
benefits to defray the cost of health care; and to authorize my admission to or transfer from 


a health care facility. 
Additional instructions (optional): 


| further affirm that this designation is not being made as a condition of treatment or 
admission to a health care facility. | will notify and send a copy of this document to the 
following persons other than my surrogate, so they may know who my surrogate is. 


Name: 


Name: 


Witness: 


Witness: 
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Since health care providers now have 
a duty to pay attention to these ad- 
vanced directives, the next logical 
question is, what does the provider do 
when there is a suggestion of incapac- 
ity? If the providers now have an 
obligation to contact the surrogate when 
it is time for the surrogate to step in 
and begin acting, what procedure is the 
provider to follow? The statute pro- 
vides that once the principal’s ability 
to make health care decisions or to 
provide informed consent on the princi- 
pal’s own is in question, and the 
attending physician concludes that the 
principal lacks the capacity to act for 
himself or herself, that physician must 
consult with another physician who 
will also evaluate the principal’s ca- 
pacity. If both physicians agree that 
the principal now lacks the capacity to 
make health care decisions on his or 
her own, the evaluation of both physi- 
cians shall be entered in the patient’s 
clinical record, and the health care 
surrogate shall be notified in writing. 

Attorneys who practice in this area 
may want to provide a suggested form 
of notification for the doctor to use in 
the event that the duties of the surro- 
gate are to be called upon. That form 
could be drafted by the attorney along 
with the other advance directive docu- 
ments, and provided to the client at the 
time of execution of those documents, 
with instructions that the blank form 
should be submitted to the treating 
facility at the time that the other 
directive documents are submitted. 

That form might read as follows: 


Notification to Surrogate That its Authority 
Under Health Care Surrogate of 
dated has Commenced; pursuant 
to Florida Statute §765.204(2) (1992). 

I, ,am the attend- 
ing physician to : 
Upon proper examination and evaluation, | 
hereby conclude that 
lacks the capacity to make decisions or to 
provide informed consent for himself or her- 
self. | have instructed the treating facility to 
enter this evaluation in the principal's clinical 
record. This document is intended to notify 
the health care surrogate designated in the 
above-described document that his or her 
authority under that instrument has com- 
menced, provided that one other physician 
has also evaluated the principal pursuant to 
Florida Statute §765.204(2). 


Physician 


| 

Sig ned: 

Date: 


The third part of the new act deals 
~with the living will. There are a few 
significant changes to the prior laws. 
For one, a witness is now permitted to 
sign for the principal if the principal 
is unable to sign, as long as the witness 
subscribes the principal’s signature in 
the principal’s presence and at the 
principal’s direction. Also, in the new 
suggested form of the living will, there 
is some new terminology, most of which 
is explained in the definitional section 
of the new bill. Also, there is no specific 
discussion of nutrition and hydration 
now that this form of life support, 
according to the new law, is to be 
automatically considered a life-prolong- 
ing procedure.!? Practitioners in this 
area may want to continue to draft 
their living wills with a nutrition and 
hydration clause, however, until the 
health care providers and the others 
who may be called upon to interpret 
the living will, get used to the lack of 
specific reference to nutrition and hy- 
dration in the new form. 

Also new are several sections setting 
out the procedure that health care 
providers must follow regarding the 
living will. First of all, if there is a 
living will but there is no surrogate 
named, either in the living will or in 
any other document, to execute the 
principal’s wishes as to life-prolonging 
procedures, it now appears that the 
health care facility is under a duty to 
choose a surrogate pursuant to other 
terms in the new act, and if such a 
surrogate cannot be found, only then 
may the health care facility proceed 
as directed by the principal in the 
living will. If a suitable surrogate is 
found, that person now has a duty to 
determine for himself or herself 
whether the principal has a reasonable 
probability of recovering competency; 
whether the principal’s physical condi- 
tion is terminal; and whether any 
limitations or conditions which the 
principal may have expressed orally 
or in writing have been carefully con- 
sidered. 

Most of the residents of the State of 
Florida still do not have living wills or 
other advance directive documents. 
Hopefully that will not always be true, 
but in the meantime, our legislature, 
in Part 4 of the new bill, has provided 
us with a set of procedural guidelines 
which may be utilized in the absence 
of an advance directive. Health care 
decisions which would otherwise be 


governed under the terms of a directive 
may now be made, in the following 
order of priority: 

1) By the judicially appointed guard- 
ian of the patient, provided that letters 
of guardianship include the authority 
to make health care decisions for the 
ward; 

2) By the patient’s spouse; 

3) By a majority of the adult children 
of the patient who are reasonably avail- 
able for consultation; 


4) By a parent of the patient; 

5) By a majority of the adult siblings 
of the patient who are reasonably avail- 
able for consultation; 

6) By an adult relative of the patient 
who has exhibited special care and 
concern for the patient and who has 
maintained regular contact with the 
patient and who is familiar with the 
patient’s activities, health, and relig- 
ious or moral belief; or 

7) By a close friend of the patient.!4 
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Any of these substitute decisionmak- 
ers must act only on the basis of 
informed consent and the substitute 
decisionmaker must be reasonably cer- 
tain that the patient would have made 
the same decision under the circum- 
stances. If the substitute decisionmaker 
must decide on withholding or with- 
drawing of life-prolonging procedures, 
that decision must be supported by 
clear and convincing evidence that the 
patient would have made the same 
decision if the patient were compe- 
tent.!5 

The legislature has, in the new act, 
addressed the issue of the interaction 
between guardianship and advance di- 
rectives. Now, whenever a guardian is 
to be appointed under the applicable 
statutory sections, the court in that 
proceeding must determine whether 
the ward, prior to incapacity, had exe- 
cuted any valid advance directive 
pursuant to F.S. Ch. 765. If an advance 
directive does exist, the court shall 
have the discretion to specify in the 
order and letters of guardianship what 
authority, if any, the guardian shall 
exercise over the surrogate; or with 
notice to the surrogate and any other 
appropriate parties, the court may re- 
voke the advance directive.!® 

The rules of the Florida Probate 
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The April 1992 
changes clear up 
certain 
inconsistencies 
between the statutes, 
case law, and the 
state constitution 
which became 
evident shortly after 
the legislature acted 
in 1990 


Code relating to guardianship will prob- 
ably be amended to require the petition 
to determine incapacity to contain in- 
formation, if same is known to 
petitioner, pertaining to whether the 
proposed ward had executed any valid 
advance directives. Practitioners in this 
area should begin supplementing their 
petitions in this manner right away, 
to conform with the new statute 
§744.3115, even before any change is 
made in the guardianship rules. As to 
any guardianship which is limited, 
revised statute §744.345 now requires 
the letters of limited guardianship to 
state whether and to what extent the 
guardian is permitted to designate a 
health care surrogate on behalf of the 
ward, and the letters must also state 
the extent to which the limited guard- 
ian is permitted to act on behalf of the 
ward regarding any advance directive 
previously executed by the ward. 

The 1990 changes to the laws per- 
taining to health care advance 
directives, such as living wills, health 
care powers of attorney, and health 
care surrogates, presented a signifi- 
cant step forward in preserving and 
protecting the rights of our citizens in 
the event of incapacity. The April 1992 
changes clear up certain inconsisten- 
cies between the statutes, case law, 
and the state constitution which be- 
came evident shortly after the 
legislature acted in 1990. All those who 
were instrumental in seeing these laws 
passed and then later clarified deserve 
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our praise. As a result of their efforts, 
Florida is one of the most progressive 
states in the country in the area of 
health care advance directives.0) 


1 The bill was codified as F.S. §765.01, et 
seq. (1992), and virtually rewrites prior 
§765. Prior subsections 765.01, 765.02, 
765.03, 765.04, 765.05, 765.06, 765.07, 
765.075, 765.08, 765.09, 765.10, 765.11, 
765.12, 765.13, 765.14, 765.15, and 765.17 
were repealed by the new act. 

2Fia. Stat. §765.01(11)(a)(b). Prior 
§765.03(3)(b), effective October 1, 1990, had 
added sustenance as a form of life- 
prolonging procedure which could be with- 
held under certain circumstances. The new 
section removes the necessity for special 
standards if sustenance is to be withheld. 

3 Fa. Star. §765.075 (1990), repealed by 
Fla. Laws Ch. 92-199, §9. 

4In its statement of intent, Fria. Star. 
§765.102, the legislature, as it has done in 
all the prior forms of this act, expresses its 
concern that our residents be protected in 
the event of incapacity. Executing advance 
directives should help to avoid the necessity 
for guardianship, in most cases, because a 
surrogate decisionmaker is named during 
capacity. Also, the dignity of a patient who 
would otherwise be placed on prolonged life 
support is preserved. “The Legislature fur- 
ther finds that the artificial prolongation of 
life for a person with a terminal condition 
may serve for him [or her] only a precarious 
and burdensome existence, while providing 
nothing medically necessary or beneficial 
to the patient.” Jd. at subsection (3). Hence, 
the utility of the advance directive. 

5 Id. 

FLoripA PropateE Ru.es, Rule 5.900 
(1992). 

7Fia. Stat. §765.109 (1992). However, 
the person must comply, in good faith, with 
the provisions of the act. 

8 Fia. Star. §765.110 (1992). The treating 
facility is under no duty to provide advance 
directive documents, just to inform the 
incoming patient that they are available. 

9 Fa. Star. §765.113 (1992). This subsec- 
tion of the act also states the restrictions 
to a pregnant patient. 

10Fia. Star. §765.202 (1992). The prior 
law required that the authority of the surro- 
gate would terminate, under certain 
circumstances, seven years after execution 
of the document. 

11 The suggested form is contained in F.a. 
Star. §765.203 (1992). 

12 Fria. Stat. §765.301, et seq. (1992). The 
new suggested form of the living will is 
found at §765.303. 

13 The requirement that the treating facil- 
ity look to a surrogate is new. The facility 
is to choose a surrogate in the order of 
priority set out in the act. If no surrogate 
can be found, then the treating facility may 
honor the terms of the living will. 

14 Fria. Stat. §765.401 (1992). 

15 Id. at subsection (2). 

16This sets the stage for yet another 
change in Florida’s guardianship laws. Prac- 
titioners may want to begin modifying their 
letters of guardianship right away. 
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CRIMINAL LAW 


Admissibility of Coconspirator 
Declarations Under Florida and 


onspiracies by their very na- 

ture are shrouded in secrecy. 

They are seldom fleshed out 

in documents like partner- 
ship agreements or articles of 
incorporation, nor are they memorial- 
ized in board minutes. As a result, 
obtaining evidence against coconspira- 
tors is difficult. Often the most 
probative evidence about the existence 
of a conspiracy, its object(s), partici- 
pants, and means of operation comes 
from testifying conspirators. 

But what if you as counsel do not 
have a willing conspirator who agrees 
to testify? One possibility is to deter- 
mine whether there are declarations 
(which include writings) of a cocon- 
spirator which serve as a substitute for 
not having a willing conspirator wit- 
ness. Since coconspirator statements 
can be a powerful weapon in the arse- 
nal of both civil and criminal litigators, 
understanding the rules governing their 
admissibility will facilitate their use. 


Federal Rule of Evidence 
801 (d)(2)(E) 

Federal Rule of Evidence 801(d)(2)(E) 
provides that a statement is not hear- 
say if made “by a coconspirator of 
a party during the course and in fur- 
therance of the conspiracy.” The rule 
treats such statements as admissions 
of a party and thus as nonhearsay. 


F.S. §90.803(18)(e) 

F.S. §90.803(18)(e) provides that co- 
conspirator declarations “are not 
inadmissible as evidence even though 
the declarant is available as a wit- 
ness.” The rule goes on to state: 

A statement by a person who was a cocon- 
spirator of the party during the course, and 
in furtherance, of the conspiracy. Upon 
request of counsel, the court shall instruct 
the jury that the conspiracy itself and each 
member’s participation in it must be estab- 


Federal Law 


Coconspirator 
declarations can 
have a powerful 

impact by revealing 
evidence that may 
not be admissible 
under any other 
evidentiary rule 


by Joseph F. McSorley 


lished by independent evidence, either before 
the introduction of any evidence or before 
evidence is admitted under this paragraph. 


Though F.S. §90.803(18)(e) is, in 
many respects, substantially similar 
to Federal Rule of Evidence 
801(d)(2)(E), there are some significant 
differences which will be discussed in 
this article. But because the Florida 
Evidence Code is based largely on the 
Federal Rules of Evidence, Florida 
courts have not hesitated to look for 
guidance to federal decisions which 
construe federal evidentiary rules 
which are similar to those in the Flor- 
ida Evidence Code. See, e.g., Dinter v. 
Brewer, 420 So.2d 932, 934, n. 2 (Fla. 
3d DCA 1982). 

The theoretical underpinning of co- 
conspirator declarations is rooted in 
agency concepts, i.e., coconspirators act 
as one another’s agents and can be 
bound by one another’s actions and 
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statements. See Anderson v. United 
States, 417 U.S. 211, 218, n. 6 (1974) 
(coconspirators are partners in crime 
and the law deems them agents of one 
another); United States v. Weisz, 718 
F.2d 413, 433 (D.C. Cir. 1983), cert. 
denied, 465 U.S. 1027 (1984) (cocon- 
spirator testimony founded on concepts 
of agency and partnership law). 

Coconspirator declarations are ad- 
missible in civil, as well as criminal 
cases provided that the proper founda- 
tion has been established.! 

Coconspirator declarations may ap- 
ply to documents as well as oral 
statements. For example, in United 
States v. Mazyak, 650 F.2d 788, 791 
(5th Cir. 1981), cert. denied, 455 U.S. 
922 (1982), a narcotics case, the court 
found that nautical charts and a “pre- 
cious cargo” letter found on a vessel 
were properly admitted as coconspira- 
tor declarations pursuant to Federal 
Rule of Evidence 801(d)(2)(E). The let- 
ter was addressed to all four defendants 
by name and contained the phrase 
“precious cargo” (the vessel cargo was 
14,000 pounds of marijuana). Simi- 
larly, in United States v. Bruner, 657 
F.2d 1278, 1285 (D.C. Cir. 1981), a 
narcotics prosecution, the court con- 
cluded that prescriptions were 
admissible under Rule 801(d)(2)(E) 
since the prescribing physician had 
previously been indicted for conspiracy 
involving the defendants and had 
pleaded guilty prior to trial, thus es- 
tablishing his involvement as a 
conspirator and the use of the prescrip- 
tions during and in furtherance of the 
conspiracy. 


Predicates for Admissibility 
The elements of proof which must 
be shown by the proponent of cocon- 
spirator declaration evidence are the 
following: “1. That a conspiracy ex- 


isted; 2. that the declarant and the 
party against whom the statement is 
being offered participated in the con- 
spiracy, l.e., were members of it; 3. 
that the statement was made during 
the course of, and in furtherance of the 
conspiracy.” Bourjaily v. United States, 
483 U.S. 171, 175-76 (1987); United 
States v. Byrom, 910 F.2d 725, 734 
(11th Cir. 1990). 

These elements are identical under 
both Rule 801(d\(2)(E) and F.S. 
§90.803(18)(e). 


Preponderance of 
Evidence Standard 

Federal and Florida law are in agree- 
ment that to be admissible the 
proponent of the coconspirator declara- 
tion must establish the elements of the 
respective federal or state evidentiary 
rule by a preponderance of the evi- 
dence. Bourjaily, 483 U.S. at 175-76; 
Romani v. State, 542 So.2d 984, 985, 
n. 3 (Fla. 1989). 

But federal and Florida courts dis- 
agree about whether, in considering 
the three foundational requirements, 
the coconspirator declaration itself may 
be considered. The federal rule permits 
the proffered coconspirator’s declara- 
tion to be considered, Bourjaily, 483 
U.S. at 181, but Florida law is to the 
contrary. F.S. §90.803(18)(e) provides 
that the coconspirator’s statement may 
not be considered in determining 
whether the foundational requirements 
have been established. Section 
90.803(18)(e) requires that the trial 
judge determine that there is inde- 
pendent evidence to prove the existence 
of the conspiracy and each member’s 
participation in it without any reliance 
on the subject coconspirator declara- 
tion which is sought to be admitted 
before admitting it. See Romani v. 
State, 542 So.2d at 986. 


Existence of Conspiracy 

It is a myth that a conspiracy charge 
must be alleged in order for the cocon- 
spirator declaration rule to be 
applicable. Neither federal nor Florida 
law requires that a conspiracy count 
be alleged in a complaint, indictment 
or information in order for statements 
to be admissible under the coconspira- 
tor declaration rule. On the contrary, 
it is well established that coconspirator 
declarations may be admissible even 
in the absence of a conspiracy count in 
an indictment or complaint. The basis 


of admissibility is not determined by 
pleading the substantive offense of con- 
spiracy but rather on whether a “joint 
enterprise” or “combination” or “con- 
cert of action” between two or more 
persons can be shown.? 


Declarant and Party 
Participated in Conspiracy 

The movant must introduce proof to 
establish that both the maker of the 
statement (the declarant) and the party 
against whom the statement is offered 
were members of the conspiracy (“joint 
enterprise” or “combination” or “con- 
cert of action”). See United States v. 
Anderson, 782 F.2d 908, 913 (11th Cir. 
1986); Romani v. State, 542 So.2d at 
986 (insufficient evidence to establish 
that several defendants were partici- 
pants in the conspiracy). 

The inability of a witness to remem- 
ber exactly which coconspirator made 
the subject statement goes to its weight 
and not its admissibility. Thus it is 
permissible for a witness to testify that 
one of two conspirators made the in- 
criminating coconspirator declaration 
even though the witness could not 


specify which one it was. United States 
v. Barshov, 733 F.2d 842 (11th Cir. 
1984); accord, United States v. Jennell, 
749 F.2d 1302 (9th Cir. 1984) (identifi- 
cation of exact coconspirator declarant 
not necessary provided evidence shows 
statement was made by a coconspirator 
during and in furtherance of conspi- 
racy). But see United States uv. 
Christopher, 923 F.2d 1545 (11th Cir. 
1991) (identity of declarant was guessed 
at by witness and court failed to find 
declarant was a member of conspiracy 
and that statement was made during 
and in furtherance of conspiracy). 

A coconspirator declaration may be 
admitted against a defendant even 
where it was uttered before the defen- 
dant entered the conspiracy. See, e.g., 
United States v. Badalamenti, 794 F.2d 
821 (2d Cir. 1986) (“new recruit” can 
be assumed to have adopted what has 
occurred prior to joining a conspiracy, 
especially if aware of the objectives of 
the conspiracy); United States v. 


Worthington, 642 F.2d 150 (5th Cir. 


1980) (same). Likewise, the fact that 
one party to a conversation with a 
conspirator was acting at the request 
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of law enforcement officers does not bar 
admission of the conspirator’s state- 
ments. United States v. Robinson, 956 
F.2d 1388, 1394 (7th Cir. 1992). 


Statement Made During and in 
Furtherance of Conspiracy 

As to the third element, the subject 
statement must have been made dur- 
ing the existence of the conspiracy, i.e., 
before its termination. Once a conspi- 
racy is shown to exist, it is presumed 
to continue until there has been an 
affirmative showing that it has been 
terminated, and each conspirator is 
presumed to continue as a member 
until withdrawal is demonstrated. 
United States v. Aquafredda, 834 F.2d 
915, 919 (11th Cir. 1987), cert. denied, 
485 U.S. 980 (1988). And the state- 
ments of a coconspirator are admissible 
to prove that a conspiracy existed even 
if made after the conspiracy has ended. 
United States v. Veal, 703 F.2d 1224, 
1230 (11th Cir. 1983), citing Anderson 
v. United States, 417 U.S. 211, 219 
(1974). 

The arrest of a coconspirator does 
not necessarily terminate the conspi- 
racy or signal the withdrawal of that 
conspirator from the conspiracy. United 
States v. Rosenthal, 793 F.2d 1214 
(11th Cir. 1986), cert. denied, 480 U.S. 
919 (1987). And statements made by 
an unarrested conspirator during the 
course of the conspiracy may be intro- 
duced against an arrested conspirator. 
United States v. Ascarrunz, 838 F.2d 
759, 762 (5th Cir. 1988). But a conspi- 
rator’s statements to law enforcement 
officers following arrest have been held 
inadmissible against the conspirator’s 
alleged coconspirators since they were 
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not made during the course of and in 
furtherance of a conspiracy. United 
States v. Carper, 942 F.2d 1298, 1301 
(8th Cir. 1991) (compare with United 
States v. Veal).8 

A statement is “in furtherance” of a 
conspiracy when it can be construed 
as advancing an object or goal of the 
conspiracy. A liberal standard is em- 
ployed in determining whether a 
statement is “in furtherance” of a con- 
spiracy. United States v. Santiago, 837 
F.2d 1545 (11th Cir. 1988). The follow- 
ing are examples of statements which 
have been found to be “in furtherance” 
of a conspiracy: Declarations identify- 
ing other members of the conspiracy;* 
statements made to give confidence to 
those involved in the conspiracy;° state- 
ments made to keep other conspirators 
informed about the progress of the 
scheme; invitations to participate in 
further stages of the conspiracy;’ moti- 
vating a coconspirator to continue to 
participate;’ statements relating tostrat- 
egy in the face of a grand jury 
investigation; statements attempting 
to discover who was cooperating with 
the grand jury;!° statements which 
illuminate the purpose or motive or 
intent of the conspiracy;!! and boasts 
and bragging if such statements are 
meant to gain confidence or allay the 
suspicions of other conspirators. !2 

Examples of statements found not 
to be in furtherance of a conspiracy 
include the following: Postconspiracy 
confessions or admissions of a cocon- 
spirator;!3 casual admissions of 
culpability to a third party;!4 idle con- 
versations between coconspirators;!5 
mere narrative declarations of past 
events;!® a letter written, not to allay 
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suspicions, but which simply disclosed 
an illicit tax scheme.!7 

The “in furtherance” requirement pro- 
vides a fertile area for counsel defending 
against admissibility of a coconspirator 
declaration to challenge the proponent 
of the statement to prove, by a prepon- 
derance of the evidence, how the 
statement advanced a goal or object of 
the conspiracy. 


The Twilight Zone: Portions 
of a Conversation 

When a telephone conversation or a 
face-to-face meeting is recorded during 
the pendency of the conspiracy, the 
trial judge may admit the entirety of 
the conversation even though some 
parts are not in furtherance of it. To 
exclude those parts not in furtherance 
could result in a disjointed conversa- 
tion which might confuse the jury. 
Whole conversations have been admit- 
ted under the doctrine of completeness. 
See United States v. Grant, 462 F.2d 
28, 33-34 (2d Cir. 1972), cert. denied, 
409 U.S. 914 (1973). Another federal 
circuit has admitted whole conversa- 
tions under the term “reciprocal 
integrated utterances.” See United 
States v. Lemonakis, 485 F.2d 941 
(D.C. Cir. 1973) (held: consensual tape 
recordings of conversations between 
one defendant and an accomplice- 
informer, who committed suicide one 
week prior to trial, were admissible as 
reciprocal and integrated utterances 
between the two parties). The 
Lemonakis court found that the de- 
ceased accomplice-informer’s “state- 
ments would accompany those of [the 
defendant], not as evidence of the truth 
of the former’s contents but, to the 


{ 
> 


extent to which the [defendant’s] re- 
sponses constituted incriminating 
statements of his own, to make those 
responses intelligible to the jury and 
recognizable as admissions” (footnote 
omitted). Id. at 948-49. 

An alternative theory of admissibil- 
ity is that the defendant adopted the 
admissions of the accomplice-informer 
as his or her own. Federal Rule of 
Evidence 801(d)(2)(B); United States v. 
Price, 792 F.2d 994 (11th Cir. 1986) (no 
Sixth Amendment violation where ab- 
sent informant’s taped conversations 
with defendant were not offered to 
prove truth of matters asserted but 
simply to put into context statements 
of defendant, citing Lemonakis). 

The coconspirator who made the state- 
ment need not testify. United States v. 
Inadi, 475 U.S. 387 (1986) (as long as 
statement satisfies requirements of Fed- 
eral Rule of Evidence 801(d)(2(E), 
movant need not establish that maker 
of the statement is unavailable; con- 
frontation clause does not require 
movant to establish unavailability of 
the declarant in order for coconspirator 
declarations to be admissible); F.S. 
§90.803(18)(e) ([T]he following are not 
inadmissible as evidence, even though 
the declarant is available as a wit- 
ness....”). This relieves counsel 
propounding the coconspirator declara- 
tion of the burden of subpoenaing and 
producing the declarant, though for 
tactical reasons this may be desirable 
in a particular case. 


Pretrial Hearing to 
Determine Admissibility 

In the federal system, the court typi- 
cally employs a so-called “James” 
hearing (United States v. James, 590 
F.2d 575 (5th Cir.) (en banc), cert. de- 
nied, 442 U.S. 917 (1979)) to make a 
pretrial determination of the admissi- 
bility of coconspirator declarations. At 
this pretrial procedure, the prosecutor, 
individually or through witnesses, will 
make a presentation establishing: a) 
the existence of the conspiracy; b) that 
the proffered statement was made by 
a coconspirator and that the person 
against whom the statement is offered 
was also a conspirator; and c) that the 
statement was made during and in 
furtherance of the conspiracy. The pur- 
pose of such a hearing is to screen such 
statements to determine their admissi- 
bility before they are introduced during 
the trial. Alternatively, some judges 


will defer this hearing until the subject 
statement is offered during trial. 

It is generally preferable for the 
movant to announce to the court and 
opposing counsel, prior to trial, the 
movant’s intention to offer a cocon- 
spirator statement in order to give the 
court the opportunity to decide whether 
to conduct a pretrial hearing to deter- 
mine admissibility and to alert opposing 
counsel so that if an objection is raised, 
it can be ruled on before trial. In 
addition, it prepares the court (which 
may not be familiar with the rules 
governing coconspirator declarations) 
for the offer of proof. The court does 
retain the discretion, however, to dis- 
pense with a James hearing and to 
admit coconspirator statements sub- 
ject to proof being introduced later in 
the trial which satisfies the require- 
ments of Rule 801(d)(2)(E). United 
States v. Marquardt, 695 F.2d 1300, 
1304 (11th Cir.), cert. denied, 460 U.S. 
1093 (1983); United States v. Lippner, 
676 F.2d 456, 463-64 (11th Cir. 1982) 
(James hearing preferred, but not man- 
dated); Wilson v. State, 561 So.2d 346 
(Fla. 2d DCA 1990) (failure to hold 


James hearing not reversible error). 
Some federal districts have promul- 
gated standing discovery orders in 
criminal cases which require the prose- 
cution to make pretrial disclosure of 
coconspirator statements, thus 
preventing surprise by the prosecution 
and giving defense counsel the oppor- 
tunity to request a pretrial James 
hearing at which the prosecution must 
satisfy the foundational requirements 
of Rule 801(d)(2)(E). 

The Florida Evidence Code does not 
require that a Florida court follow the 
federal procedure prescribed by James. 
There are Florida cases, however, that 
commend the James approach. See Gar- 
cia v. State, 492 So.2d 819, 820-21 (Fla. 
2d DCA 1986); State v. Morales, 460 
So.2d 410, 411 (Fla. 2d DCA 1984). 
These two cases recognize that a trial 
judge has the discretion to control the 
order of the presentation of evidence 
and express a preference that a James 
hearing be held before coconspirator 
declarations are admitted. 

If the trial judge declines to hold a 
James hearing, he or she may condi- 
tionally admit the coconspirator 
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declaration subject to the proponent 
establishing the foundational require- 
ments in the course of the trial. Failure 
to do so could lead the trial judge to 
strike the coconspirator declaration or, 
to give a cautionary instruction to 
disregard the inadmissible hearsay, or 
to declare a mistrial. 

A pretrial James hearing is the most 
effective way to prevent the inadver- 
tent introduction of inadmissible 
coconspirator declarations which could 
severely prejudice the adverse party 
and threaten a mistrial. In this regard, 
an ounce of prevention is worth a 
pound of cure. 


Coconspirator Declarations 
Not Barred by Bruton 

In a joint trial, the right of confronta- 
tion is violated when a nontestifying 
codefendant’s confession inculpating the 
defendant is admitted into evidence, 
despite jury instructions to disregard 
it as to the defendant’s guilt or inno- 
cence. Bruton v. United States, 391 
U.S. 123 (1968). The circuit courts 
have held, however, that the ruling in 
Bruton does not invalidate the admissi- 
bility of coconspirator declarations 
provided that the requirements of Rule 
801(d)(2)(E) have been met. United 
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States v. Washington, 952 F.2d 1402, 
1407 (D.C. Cir. 1992) (admission of 
coconspirator declarations, which are 
nonhearsay pursuant to Rule 
801(d)(2)(E), raises no confrontation 
clause issue); United States v. Ken- 
dricks, 623 F.2d 1165 (6th Cir. 1980); 
United States v. Calaya-Garcia, 583 
F.2d 210, 211 (5th Cir. 1978); United 
States v. Clayton, 450 F.2d 16, 20 (1st 
Cir. 1971), cert. denied, 405 U.S. 975 
(1971); United States v. American Ra- 
diator, 433 F.2d 174 (8d Cir. 1970); 
United States v. Lawler, 413 F.2d 622 
(7th Cir. 1969). 


Jury Instruction Required 
Upon Request of Counsel 

F.S. §90.803(18)(e), unlike federal 
law, requires that upon request of 
counsel the trial judge “shall instruct 
the jury that the conspiracy itself and 
each member’s participation in it must 
be established by independent evidence, 
either before the introduction of any 
evidence or before evidence is admitted 
under this paragraph.” This so-called 
“Apollo” instruction (United States v. 
Apollo, 476 F.2d 156 (5th Cir. 1973)) 
is no longer good law in the federal 
system but still survives in the Florida 
Evidence Code.!8 

The net effect of the Florida statute 
is to give the person against whom the 
statement is being offered two bites at 
the apple: First, the trial judge must 
be convinced of the admissibility of the 
statement; second, the jury must be so 
convinced. In short, Florida provides 
an additional layer of protection for a 
person against whom coconspirator dec- 
larations are offered which is not 
afforded in the federal courts. 


Conclusion 


With the plethora of filings of mul- 
tidefendant, multicount civil and crimi- 
nal cases and the routine use of 
conspiracy counts (as well as allega- 
tions of “joint enterprise” or “concert 
of action” even in cases where there is 
no conspiracy count alleged), a prudent 
litigator will be alert to seize any 
evidentiary advantage which may ad- 
vance the client’s cause. Coconspirator 
declarations can have a powerful im- 
pact on the trier of fact by revealing 
evidence that may not be admissible 
under any other evidentiary rule. Fa- 
miliarity with the federal and Florida 
evidentiary rules governing the admis- 


sibility of coconspirator declarations 
will aid counsel in both using and 
defending against such evidence. 
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Issues of Lender Successor Liability 


n today’s troublesome economic 

climate, developers are encoun- 

tering numerous difficulties af- 

fecting construction. The most 
difficult of these problems results from 
the fact that lenders are extremely 
wary of lending funds for new projects 
and developments, and that loan offi- 
cers and lending staff are trained to 
be knowledgeable with respect to lender 
liability. This article intends to ad- 
dress certain issues concerning the 
liability of a lender (or other person) 
who takes over control of a real estate 
project in distress, and to propose pos- 
sible solutions for a successor devel- 
oper to avoid or minimize the various 
risks and liabilities. 


General Development 
Information 

Due Diligence Issues. Before a pro- 
spective purchaser acquires and begins 
the development process, due diligence 
must be completed for purposes of 
evaluating the financial, economic, and 
physical aspects of the project. Some 
examples of due diligence include evalu- 
ating the status of governmental ap- 
provals (e.g., zoning and planned unit 
development approvals, subdivision, per- 
mitting, and other related approvals 
on a local, county and/or statewide 
basis), development of regional impact 
issues, concurrency, county compre- 
hensive plan approval, moratorium 
issues, the implication of any newly 
approved laws upon the project, avail- 
ability of utilities, title issues, 
survey issues, soil studies, engineering 
studies, environmental and hazardous 
waste studies, etc. Before a prospective 
lender finances any acquisition and/or 
development of any project, a lender 
must obtain appraisals, review and 
evaluate the due diligence issues de- 
scribed above, and scrutinize the 


Lenders must 
complete a full 
evaluation of any 
project before taking 
any action which 
may impose 
successor liability 
status upon them 
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underlying project documentation.! 

A lender must recognize that once 
there is evidence that the development 
or the developer is distressed, there 
will probably be a limit on the amount 
of activities that the lender can there- 
after independently perform, and still 
avoid both the appearance and accusal 
of exercising control over the devel- 
oper, which could result in potential 
lender liability.? 

Title—Access and Conveyancing Is- 
sues. Certain title issues are occasion- 
ally overlooked when a lender makes 
a loan to develop any portion of the 
project. For example, where there are 
numerous lenders in a multiphase pro- 
ject, lenders often secure their loans 
with liens on the specific portion which 
their loan will be used to be developed, 


and no lien is placed on the common 
areas or facilities which are crucial to 
the success of the project. The contin- 
ued viability of the project may rest 
upon the development and mainte- 
nance of common areas and facilities, 
with no party having lien rights upon 
such property or the right or obligation 
to develop them. 

In addition, shared roadways are not 
always subjected to project documenta- 
tion, and lenders may encounter sub- 
stantial difficulties in obtaining access 
to the lots which it encumbers that are 
otherwise landlocked unless specific 
easements are granted or the project 
documents are modified prior to closing 
the loan. 

Another consideration is that the 
project documents often vest the devel- 
oper with the right to annex adjacent 
property into the existing project and 
grant to the owner of such adjacent 
property the right to use the facilities 
which are currently a part of the exist- 
ing project. A lender must confirm that 
such powers inure at all times to the 
benefit of the successor developer.? 

Distressed Projects. If during the pen- 
dency of any loan, it appears that the 
project or the developer is in trouble, 
a lender should evaluate: a) all infor- 
mation relating to the present status 
of the development, including the status 
of any litigation or eminent domain 
proceedings affecting the property; b) 
the financial strength of the developer, 
the collateral, and any guarantees; c) 
the developer’s credentials and its abil- 
ity to complete the project; d) the 
status of other creditors, if any; and e) 
the availability of litigation as a rem- 
edy. This analysis should assist in 
evaluating the potential exposure of 
successor liability and the methods 
to best protect against such ex- 
posure. 
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Who Is a Developer and Who 
Is a Successor Developer? 

Liability is not automatically im- 
posed on a successor developer merely 
by acquiring title from the original 
developer—lenders have the right to 
protect their collateral. However, the 
determination of who is a developer of 
a project and who succeeds to the 
rights of such a developer is critical in 
determining the potential liability of 
the successor. 

The rules promulgated under the 
Florida Condominium Act‘ identify 
three types of developers—a “creating 
developer,” “successor developer,” and 
“concurrent developer.”> 

The definition of a “creating devel- 
oper” seems to be intended to be syn- 
onymous with the typical use of the 
term “developer.” The definition of a 
“concurrent developer;’ however, cre- 
ates potential confusion; for example, 
the definition would seem to permit a 
lender, broker, or general contractor 
arguably to be considered a concurrent 
developer. 

The term “successor developer,” how- 
ever, creates even more confusion 


through the analysis of the phrase 
“offers”’ parcels for sale or for lease “in 
the ordinary course of business.”® The 
benefit of succeeding to the interest of 
a developer is that the successor re- 
tains control over the management and 
operations of the development. Based 
upon the theory that a developer has 
better knowledge to operate a develop- 
ment and that unit owners often med- 
dle in matters to which they have little 
or no understanding, the ability to 
succeed to the interests of an original 
developer can be crucial in completing 
and selling out a project. The greatest 
burden arises from the fact that unit 
owners are rarely satisfied with the 
development of and wear and tear on 
the project, and often threaten to bring 
or actually commence an action against 
a developer or its successor to obtain 
money or other concessions relating to 
the project which typically arise from 
warranty claims. 

Lender As a Successor Developer. 
The lender must recognize that there 
is a limit to the level of activities that 
lender can independently perform, and 
the level of influence that a lender can 
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exert over a developer, before the lender 
is accused of exercising control over the 
developer, and consequently subject to 
being sued. 

Purchaser As a Successor Developer. 
In Bishop Associates Limited, et al. v. 
Belkin, et al., 521 So.2d 158 (Fla. 1st 
DCA 1988), 10 unrelated limited part- 
nerships purchased a number of com- 
pleted condominium units from the 
original developer and collectively 
owned over 60 percent of the units in 
the development. The partnerships 
leased the units to others for periods 
of less than five years and never of- 
fered to sell any of the units. The sole 
business venture and income-produc- 
ing activity of the partnerships came 
from leasing these units. Upon the 
acquisition of the block of units, the 
partnerships elected two of the three 
directors of the condominium associa- 
tion. The remaining unit owners 
brought an action under the Florida 
Condominium Act? claiming that the 
partnerships were developers and were 
not entitled to control the board of the 
condominium association. 

The Florida Condominium Act de- 
fines a developer as “a person who 
creates a condominium or offers con- 
dominium parcels for sale or lease in 
the ordinary course of business, but 
does not include an owner or lessee of 
a condominium or cooperative unit who 
has acquired his unit for his own 
occupancy... .”!0 The court analyzed 
this definition and held the 10 partner- 
ships to be “developers” because they 
were offering units for lease in the 
ordinary course of business. As devel- 
opers, the partnerships were therefore 
prohibited from controlling the associa- 
tion, since the turnover of control pro- 
vision of the Florida Condominium 
Act!! was designed to ensure that unit 
owners, and not developers, would con- 
trol the affairs of the association. The 
court therefore required the partner- 
ships, as developers, to turn over con- 
trol of the condominium association to 
the nondeveloper unit owners. The ef- 
fect of this case forces the majority 
owners, the partnerships, to be bound 
by decisions of the minority, the other 
individual unit owners in the develop- 
ment.!2 However, the Florida Condomin- 
ium Act affords some minimal protec- 
tion to the “developer” unit owners 
because it prohibits the association 
from taking any action which “would 
be detrimental to the sales of units by 
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the developer” provided that the devel- 
oper holds units for sale in the ordinary 
course of business.!8 


Imposing Successor 
Status and Resultant 
Successor Liability 

Lenders’ Control Over Developers. If 
a lender chooses not to foreclose upon 
the project or take a deed in lieu of 
foreclosure, then the determination of 
whether a lender becomes a successor 
developer often rests upon the control 
that the lender exercises over the de- 
veloper. Many decisions in which the 
lender has been held to have exercised 
control over the developer identify the 
developer as the “agent,” “alter ego,” 
or “instrumentality” of the lender.!4 

The Florida courts appear to focus 
their emphasis on the lender’s involve- 
ment with the developer and the pro- 
ject. The greater the lender’s in- 
volvement, the more likely the lender 
will be liable for construction defects 
and other problems relating to the 
development. The courts do not, how- 
ever, identify a threshold level of in- 
volvement which would trigger the 
lender’s liability, and each decision 
appears to be made on a case-by-case 
basis. 

For example, in First Wisconsin Na- 
tional Bank v. Roose, 348 So.2d 610 
(Fla. 4th DCA 1977),!5 the developer 
had promised the purchasers of units 
that the developer would maintain the 
recreational areas. The developer, af- 
ter selling a number of units, became 
insolvent and failed to maintain the 
recreational facilities. The lender nei- 
ther foreclosed on the project nor main- 
tained the recreational areas. The 
recreational areas began to deteriorate 
and the unit owners sued the lender 
to force it to maintain the areas or 
provide maintenance funds, or to fore- 
close upon the project. The court re- 
jected the unit owners’ claim (espoused 
in Connor v. Great Western Savings 
and Loan Association, 69 Cal. 2d 850, 
447 P.2d 609, 73 Cal. Rptr. 369 (1968)) 
that the lender owed a duty to use 
reasonable care to supervise the devel- 
oper. The court held that no further 
duty could be imposed on the construc- 
tion lender than it had assumed as the 
lender. As a result, the court refused 
to force the lender to maintain the 
recreational areas, to provide mainte- 
nance funds, or to foreclose upon the 
project. 


In Chotka v. Fidelco Growth Inves- 
tors, 383 So.2d 1169 (Fla. 2d DCA 
1980),'6 the lender foreclosed and pro- 
ceeded to complete certain construction 
within the project, including the com- 
pletion of certain recreational areas 
and lobbies, and the finishing of cer- 
tain remaining individual units in ac- 
cordance with the requests of the 
particular unit purchasers. The unit 
owners sued the lender and requested 
damages for defects in the original 
construction which the original devel- 
oper, and not the lender, had made.!? 
The court referred to its decision in 
Rice v. First Federal Savings & Loan 
Association, 207 So.2d 22 (Fla. 2d DCA 
1968), cert. denied, 212 So.2d 879 (Fla. 
1968), where it held that a lender was 
under a duty to inspect the progress of 
construction only for its own benefit. 
In this case, the court found that the 
lender became a successor developer 
when it took title to the condominium 
project and completed construction. The 
court determined that if the lender 
becomes involved with a development 
other than as a mere lender and secu- 
rity holder, then the lender becomes 
liable for performance of express repre- 
sentations made to the buyer, for pat- 
ent construction defects in the entire 
condominium project, and for breach of 
any applicable warranties due to de- 
fects in portions of the project completed 
by the lender. 

In Riverview Condominium Corp. v. 
Campagna Construction Co., 406 So.2d 
101 (Fla. 3d DCA 1981), the lender 
agreed to postpone bringing a foreclo- 
sure action against the developer if the 
developer agreed to repair a defective 
roof. The developer failed to make the 
repairs, the lender never foreclosed on 
the project, and the unit owners sued 
the developer under a number of theo- 
ries, and the lender under an unusual 
theory claiming that the unit owners 
were third-party beneficiaries of the 
agreement between the developer and 
the lender concerning the repair of the 
roof. The unit owners never made the 
Great Western argument that the 
lender’s involvement in the project 
made it liable as a developer. The court 
dismissed the action against the lender. 

Although the following is beyond the 
scope of this article, it should be pointed 
out that there are numerous other 
theories of successor liability which 
include: Strict liability (a successor 
may be held strictly liable in tort to a 


ASSOCIATES, INC. 


Consulting Engineers 
Construction Claims Consultants 


TECHNICAL SUPPORT TO 
ATTORNEYS 


DELAY AND DISRUPTION 
ANALYSIS 


COST AND SCHEDULE 
EVALUATION (CPM) 


CHANGE ORDER REVIEW 


GRAPHIC PRESENTATION OF 
EVIDENCE 


EXPERT TESTIMONY 


INTERNATIONAL BUILDING 
2455 E. Sunrise Boulevard 
Fort Lauderdale, FL 33304 
(305) 566-1708 
Fax: (305) 566-1743 


EXECUTIVE OFFICES: 
15 E. 26th St., Suite 1700 
New York, New York 10010 
(212) 686-6500 
Fax: (212) 684-1487 


THE FLORIDA BAR JOURNAL/NOVEMBER 1992 41 


F | 


purchaser of a unit for physical dam- 
age resulting from a defect in the 
design or construction of vacant or 
improved lots); breach of warranty (see 
Chotka); failure to comply with con- 
sumer protection acts and statutes, 
and regulatory issues and disclosures 
(failure to deliver required public dis- 
closure reports); bulk sales of project 
(minimizes lender successor liability); 
and CERCLA theories of control and 
management. !8 


Avoiding Liability Issues 

Lenders. At the time a lender per- 
forms its initial due diligence activi- 
ties, it must contemplate a scenario 
containing the worst possible condi- 
tions. Otherwise, a foreclosing lender 
is as unprepared for potential lender 
liability as would be a new purchaser 
of distressed property. Unfortunately, 
many liability issues cannot be antici- 
pated at the time the loan is made (e.g., 
construction defects). 

In a distressed project, a lender can 
only rely on its review of the project 
documentation and its insertion of all 
necessary modifications to protect its 
interest in the event that the developer 
encounters difficulty. And once the 
lender realizes that the project or the 
developer is in trouble, the lender must 
be careful in pursuing additional inves- 
tigation, because of the potential risk 
that the more documents it examines 
and the more detailed its review, the 
more likely a court may determine that 
the lender has exceeded its normal 
participation, and be deemed to have 
exercised control over the developer. 

In examining the provisions of the 
project documentation, the lender 
should focus on provisions regarding 
liability for assessments, voting rights, 
fiduciary obligations, appointment of 
committee members (e.g., association 
board members, architectural design 
board members), and management is- 
sues. The lender should also attempt 
to have inserted into the documents 
provisions authorizing: Annexation of 
additional properties, construction and 
access easements, use of facilities for 
selling, marketing, and leasing, the 
redesign of all or any portions of the 
project, and the avoidance of third- 
party architectural review on the con- 
struction of the developer or any suc- 
cessor thereto. 

Moreover, in an attempt to avoid 
lender liability as described above, lend- 
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ers and developers attempt to avoid 
foreclosure proceedings or deeds in lieu 
of foreclosure by compromising their 
positions through a “workout” which 
effects a restructuring of the loan. 
Although a thorough discussion of work- 
out arrangements is beyond the scope 
of this article, a workout typically oc- 
curs when a depressed market reduces 
the value of property and common 
elements or severely reduces a devel- 
oper’s ability to satisfy its loan obliga- 
tion. In connection with any workout 
discussions, lenders should be prepared 
to discuss one or more of the following 
points: a) extending the term of the 
loan; b) increasing the amount of the 
loan to facilitate completion of con- 
struction, and for the satisfaction of 
other project costs; c) providing a mora- 
torium on loan and/or interest 
payments; d) writing off accrued inter- 
est; e) reducing the principal amount 
of the loan; f) revising release prices; 
and g) providing for an increased inter- 
est reserve, etc. 

Workout plans are varied in nature 
and form, and there are numerous 
ways to modify the terms of the loan 
documents to satisfy both lender and 
developer; and each workout transac- 
tion is fact-specific and must be tai- 
lored to the cause of the problem. 
However, the lender must recognize 
that workouts are inherently danger- 
ous in that the workout may not 
succeed; the lender may have lost valu- 
able time and money in negotiating 
and implementing the workout plan; 
and the lender may be forced to fore- 
close. The more active the lender 
participates in implementing the work- 
out plan (i.e., the more the lender 
participates in the development of the 
project), the greater the chances are 
that liability will be imposed upon the 
lender (even if the lender neither ac- 
quires title to the property nor 
constructs any improvements). 

Most lenders will continue to work 
with the developer, unless the devel- 
oper is incompetent or unreliable. The 
main objective of a lender should be to 
maintain the existing status of the 
development and preserve its equity, 
so that the property can be transferred 
to an independent third-party pur- 
chaser without the lender incurring 
liability for construction defects. In 
connection with the workout, a lender 
must be sure not to make idle threats, 
and should coordinate any required 


notices of default with its counsel to 
avoid any allegations made by the 
developer claiming that the lender in- 
terfered with the developer and its 
business relationships or exercised un- 
reasonable duress upon the developer.!9 

Purchasers. A purchaser acquiring a 
distressed property has the opportu- 
nity to minimize its risks and liability 
by performing a substantial due dili- 
gence analysis of the property, by nego- 
tiating representations, warranties, and 
indemnities from the seller (to the 
extent such representations, war- 
ranties, and indemnities from the seller 
have any value), by anticipating cer- 
tain unknowns, and by negotiating a 
purchase price which is indicative of 
the potential risks and value. More- 
over, a purchaser can pass certain 
costs through to the ultimate purchas- 
ers of lots and/or homes by increasing 
the sales price of such property. A 
purchaser should realize that it will 
encounter certain liability even if it 
undertakes and performs a thorough 
due diligence investigation, and that 
such liability should ultimately be re- 
flected in either the purchase price or 
the creation of an escrow account. 


Conclusion 

The foregoing analysis indicates the 
difficulty in determining who is a suc- 
cessor developer. The courts do not 
identify a bright-line threshold which 
would trigger the lender’s liability, and 
each decision will probably continue 
to be made on a case-by-case basis. The 
courts seem to be consistent in two 
views. First, if the lender actively par- 
ticipates in the development of the 
project beyond its customary participa- 
tion, and is negligent in its actions (or 
alternatively the lender negligently un- 
dertakes responsibility for construc- 
tion or other activities), then such 
involvement could lead to successor 
developer liability. If a lender takes a 
hands-on approach, or acquires title 
and makes improvements to the pro- 
ject, or has control over the construction 
activities on the property, then a lender 
substantially increases the risk that it 
will be treated as a successor developer 
and may be held responsible for any 
construction defects or other liabilities 
that otherwise might have be imposed 
only upon the original developer. 
Second, the mere lending of money is 
not enough to impose successor devel- 
oper liability upon a lender. Although 


a lender may approve plans and speci- 
fications, have the project inspected 
on a regular basis, approve cost requi- 
sitions and breakdowns, and perform 
other customary activities, these ac- 
tions do not impose an independent 
obligation on the lender to protect any 
purchaser of a house or other improve- 
ment within a project. 

Distressed real estate projects create 
uncertainty for developers, lenders, suc- 
cessors, and purchasers. In today’s stag- 
nant marketplace, with the increased 
regulation of banking institutions, loan 
officers and other bank personnel are 
very aware of potential lender liability 
in their loans, and are therefore gener- 
ally unwilling to take any risk in 
making loans. The present intent seems 
to be for lenders to salvage their portfo- 
lios, in an effort to limit the risk of loss 
and liability in their projects. Never- 
theless, lenders will have to take action 
to assist distressed projects. 

Indifference and inactivity by any 
lender may result in tremendous los- 
ses. Court decisions and legislation 
have made lenders very cautious in 
formulating and implementing their 
workout and restructuring programs 
and policies to avoid successor liability 
proceedings. Lenders must be very care- 
ful in their activities and complete a 
full evaluation of any project before 
taking any action which would have 
the possibility of imposing successor 
liability status upon them. Lenders 
must learn to maintain their credibility 
with troubled developers, and at the 
same time maintain the confidence of 
the community in a distressed project, 
avoid the commencement of bankruptcy 
proceedings by or against the troubled 
developer which could substantially 
increase costs and delay the completion 
of the project, and minimize the lend- 
ers’ risk of losses and liabilities in the 
project. 


1 The goal of a lender in its review of 
project documentation is to ensure that it 
can succeed to the developer’s rights while 
avoiding (or minimizing) the imposition of 
any developer liability. Focus should be 
placed on the definition of a successor to the 
declarant—a lender must be certain that 
the developer’s rights are passed on to a 
successor developer. If a covenant “runs 
with the land,’ anyone who takes over 
control of the project may be a successor 
developer because common law covenants 
which run with the land are binding on 
successors and assigns. If covenants which 
run with the land are breached, the party 


in possession of the property at the time of 
the breach is considered liable (although the 
original covenantor may also remain liable 
for breach by subsequent grantees). 

The construction lender faces the greatest 
risk of becoming a successor during the 
funding of the construction loan and during 
any workout period. The construction loan 
documentation should be drafted in a way 
to grant lender the greatest flexibility if the 
developer defaults and the lender is forced 
to exercise its remedies under the loan 
documents. A prudent lender should obtain 
as part of its loan documentation either a 
collateral or outright assignment of the 
declarant’s rights under the project docu- 
ments, which would permit a lender acquir- 
ing the developer’s interest in the property 
by foreclosure or deed in lieu thereof, or a 
successor purchaser, to choose which rights 
and remedies under the project documents 
that it desires to acquire, and which it 
desires to avoid. 

Since the threshold of activity which would 
subject a lender to liability is not certain 
and varies from state to state, a lender 
desiring to avoid successor liability may 
choose not to pursue a foreclosure action 
and not to participate in the development 
of the project. Nevertheless, a lender may 
still seek: 1) to have a state court appoint a 
receiver to operate and develop the project, 
or 2) to file an involuntary petition in 
bankruptcy against the developer if the 


developer is insolvent to the extent permit- 
ted under applicable bankruptcy law and 
while exercising necessary caution. One 
should note that if the lender has not 
subordinated the construction loan docu- 
mentation to the project documentation, 
then the lender minimizes its risk with 
regard to the project documentation. 

2 See Appleby and Smith, Lender’s Due 
Diligence in Commercial Real Estate Fi- 
nancing, Real Estate Financing Potpourri, 
ABA Section of Real Property, Probate and 
Trust Law (1990), for a thorough analysis 
of a lender’s due diligence activities. 

3 The same issue applies to de-annexa- 
tion of property which has been subjected 
to the project documentation. In certain 
instances, de-annexation may be a problem 
without the granting of separate easements 
to the de-annexed parcel. 

4 Fra. Star. Ch. 718 (1989). 

5 Fira. Apmin. Cope ANN. r. 7D-15.007 
(1989) defines the following three types of 
developers: 

“(a) a creating developer, which means 
any person who creates a condominium or 
offers condominium parcels for sale or lease 
in the ordinary course of business; 

“(b) a successor developer, which means 
any person who succeeds to the interest of 
a developer by sale, lease, assignment, fore- 
closure of a mortgage or other transfer and 
who offers condominium parcels for sale or 
for lease in the ordinary course of business; 


Objection! 
“A wonderful computer video game 

For lAWYETS.... cman, wens 


*,..challenging and fun... Objection! teaches 
the player to make objections quickly. ” - Kurt Copenhagen, HARVARD LAW RECORD 


“It's addictive and thrilling..." - Steve Irvin, INFO WORLD 
“ educational ... authoritative..." - Mark Rosenbush, LAW OFFICE COMPUTING 
...cerebral, realistic and intense.” - Jasper Sylvester, COMPUTER GAMING WORLD 
* ...fascinating... you'll enjoy this game..." - Dennis Lynch, CHICAGO TRIBUNE 


OBJECTION! is available for Macintosh, and all IBM 
compatibles (Both 3 1/2" and 5 1/4" disks included). 

It includes a professional manual entitled The Rules of 
Evidence for Witness Testimony, by Ashley S. Lipson, 
Esq. (Author of Demonstrative Evidence and 
Documentary Evidence for Matthew Bender, Inc. and 
Law Office Automation for Prentice-Hall). 


CLE-OBJECTION! also includes three hours of audio cassette lecture. Certified by the 
Florida Bar for 12 hours of CLER credit, with 9 hours of CIVIL TRIAL Certification credit, and 
Designation credit in GENERAL PRACTICE (12 hours) or APPELLATE PRACTICE (6 hours). 


To order CLE-OBJECTION! Call 1-800-462-1606 


or Mail $249.00 (+ $10 Shipping & Handling). (41 9) 531-0096 
For a non-CLE version, send $89.00 (+ $10 S&H) to: FAX: (41 9) 531-0362 


Fe] 


27404 Drake Road 
INC. Farmington Hills, MI 48331 


THE FLORIDA BAR JOURNAL/NOVEMBER 1992 43 


i 
= 
i 


and 

“(c) a concurrent developer, which means 
any person who acts concurrently with a 
developer in selling, or leasing condomin- 
ium parcels in the ordinary course of busi- 
ness.” 

6 See Fia. Star. §718.103(14) (1980). 

7 The definitions of “developer” (see in- 
fra note 6), “creating developer” (see infra 
note 5), and “successor developer” (see infra 
note 5) all require that a party “offer” 
parcels for sale or lease “in the ordinary 
course of business.” The Division of Florida 
Land Sales, Condominiums and Mobile 
Homes (the division) defined the term “of- 
fer” to mean “any advertisement, induce- 
ment, solicitation, or attempt to encourage 
any person to acquire an interest in a 
condominium unit, either proposed or exist- 
ing, if undertaken for gain or profit.” (Em- 
phasis added.) Fra. Apmin. Cope ANN. r. 
7D-17001 (1988). 

The Fifth District Court of Appeal ana- 
lyzed a prior version of the foregoing rule 
in First Federal Savings and Loan Associa- 
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tion of Seminole County v. Department of 
Business Regulation, Division of Florida 
Land Sales and Condominiums, 472 So.2d 
494 (Fla. 5th D.C.A. 1985). In First Federal, 
a savings and loan association made con- 
struction loans to a developer. To avoid 
foreclosure, First Federal took deeds on 11 
units from the developer in lieu of foreclo- 
sure, and sold one unit to one purchaser and 
10 units to another purchaser. The division 
contended that First Federal, by virtue of 
its transactions involving the 11 units, 
became a “second developer.” The court held 
that First Federal was not a “developer” 
because, among other things, First Federal 
did not “offer” units for sale. There was no 
evidence that First Federal had advertised, 
induced, solicited, or encouraged the pur- 
chasers to acquire interests in the develop- 
ment, or that First Federal had attempted 
to make a gain or profit on the sale. (The 
version of Rule 7D-17.001(1) which the 
court analyzed provided, in relevant part, 
that an offer “means any advertisement. . . 
or attempt to encourage any person to 
acquire an interest in a condominium unit, 
either proposed or existing, other than its 
security for an obligation, if undertaken 
for gain or profit.” The italicized text with- 
in the definition was subsequently 
removed.) 

First Federal supports the notion that a 
lender who merely acquires title to units in 
a project it finances and later sells the units 
without actively seeking purchasers or with- 
out profit motive does not fall within the 
parameters of Florida’s definition of a “de- 
veloper.” If a lending institution can acquire 
title to units and subsequently sell the units 
without “offering” the units, as defined by 
division regulations, then First Federal 
should be cited for the proposition that the 
lender is not a successor developer. 

8 Fira. Apmin. Cope ANN. r. 7D- 
15.007(2)(3) (1989) provides that one is 
presumed to offer parcels for sale or lease 
“in the ordinary course of business” when a 
person: 

“(a) Offers more than 7 parcels, or for 
condominiums comprised of less than 70 
parcels, where that person offers more than 
5 parcels in the condominium within a 
period of one year; or 

“(b) Participates in a common promo- 
tional plan which offers more than 7 parcels 
within a period of one (1) year. A person is 
not, however, deemed to have participated 
in a plan merely by virtue of providing 
financial contributions of professional or 
brokerage services.” 

9 See infra note 4. 

10 Fra. Star. §718.103(14). 

1 Fra. Stat. §718.301. 

12 See also Palm Court Condominium 
Association, Inc. v. Jacoby, 559 So.2d 1252 
(Fla. 3d D.C.A. 1990), a per curiam decision 
relying upon Bishop Associates Limited, et 
al. v. Belkin, et al., 521 So.2d 158 (Fla. 1st 
D.C.A. 1988). 

13 Fia. Star. §718.301(3)(b). 

14 The leading case on this issue, Connor 
v. Great Western Savings and Loan Asso- 
ciation, 69 Cal.2d 850, 447 P.2d 609, 73 
Cal. Rptr. 369 (1968), resulted in the Cali- 
fornia Supreme Court’s imposition of liabil- 
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ity on a construction lender of a single- 
family housing development for negligent 
construction even though the lender neither 
foreclosed nor took possession of the project. 
The result seems inherently unfair since the 
lender does not appear to have exercised 
control over the developer’s construction of 
the development, although the court seems 
to have based its decision on the fact that 
the lender obtained a proprietary interest 
in the project beyond a mere security inter- 
est. 

This policy decision still appears to be the 
governing law in California, and certain 
other jurisdictions have adopted this deci- 
sion; although, the California State Legisla- 
ture, shortly after the Great Western deci- 
sion was rendered, enacted California Civil 
Code §3434 (West 1990), which limits po- 
tential lender liability to.situations in which 
a financial institution’s relationship with a 
developer extends beyond traditional con- 
cerns of security interest protection. See 
Skerlec v. Wells Fargo Bank, National Asso- 
ciation, 18 Cal. App. 3d 1003, 96 Cal. Rptr. 
434 (1971). 

15 See also, Cricket Club Condominium, 
Inc. v. Resolution Trust Corp., 563 So.2d 
780 (Fla. 3d D.C.A. 1990) (no opinion is- 
sued). 

16 Chotka v. Fidelco Growth Investors, 
383 So.2d 1169 (Fla. 2d D.C.A. 1980). Chotka 
was followed without an opinion in North 
American Mortgage Investors v. The Reef 
Club Condominium Association, 469 So.2d 
930 (Fla. 3d D.C.A. 1985). 

17 Strickland-Collins Construction v. Bar- 
nett Bank of Naples, 545 So.2d 476 (Fla. 
2d D.C.A. 1989), provides an interesting 
perspective of the Chotka decision. In Strick- 
land-Collins, a general contractor sued a 
developer’s construction lender. The general 
contractor, developer, and lender had all 
signed a construction loan agreement which, 
inter alia, required the developer to provide 
substantial documentation that loan pro- 
ceeds were funneled to the construction 
project. The general contractor alleged that 
the lender had assumed a duty to protect 
the general contractor from the misapplica- 
tion of funds which resulted. 

The district court of appeal found that 
no such duty existed. Unlike Chotka, the 
plaintiff general contractor did not assert 
that the lender exercised too much control 
over the developer, but rather asserted that 
upon undertaking a duty to monitor dis- 
bursement of loan funds, the bank had an 
obligation to exercise greater control over 
the developer. This case re-emphasizes that 
lender liability for a developer’s breach will 
only arise in situations where excess lender 
control over the developer exists. 

18 See United States v. Fleet Factors 
Corp., 901 F.2d 1546 (11th Cir. 1990), reh’g 
den., 911 F.2d 742 (1990); In Re: Bergsoe 
Metal Corp., 910 F.2d 668 (9th Cir. 1990); 
and Environmental Protection Agency Rule 
relating to Lender Liability under CER- 
CLA, 57 Fed. Reg. 83 (April 29, 1992), 40 
CFR Part 300, Subpart L. 

19 See State National Bank of El Paso v. 
Farah Manufacturing Company, Inc., 678 
S.W. 2d 661 (Tex. Civ. App. 1984), writ 
dismissed. See also infra notes 15 and 19. 
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our client asks you to look 

into a matter that has 

seemingly dragged on for 

years with the Internal Reve- 
nue Service (the Service). The tax year 
or years in question are several years 
removed and the Service has yet to 
act. You wonder how long the Service 
can take to determine whether a defi- 
ciency exists. 

The Internal Revenue Code (the Code) 
provides that the Service generally has 
three years from the date that a return 
was filed (regardless of whether the 
return was timely filed) to determine 
a deficiency against a taxpayer.! Even 
if a taxpayer files early (before April 
15 for individuals), the statute of limi- 
tations (the statute) remains open for 
three years from the due date of the 
return.? Under ordinary circumstances, 
the earliest the statute would expire 
for individuals is three years from 
April 15 (March 15 for corporations) if 
the return were timely filed. However, 
the statute may be extended by mu- 
tual “agreement” between the taxpayer 
and the Service for either a “limited” 
or an “unlimited” period of time.3 

This article will examine the ramifi- 
cations of the statute in very practical 
terms. Because many attorneys do not 
understand the ground rules, they strug- 
gle to determine if any valid angle of 
attack exists for their clients. This 
article will also examine the process 
of advising a client who is approached 
by the Service with a request to “ex- 
tend” the statute. 

A common impression is that the 
Service will take its time in assessing 
a deficiency. An examination of a tax 
item will often occur during the year 
in which the statute will expire. If the 
Service does not assess a deficiency 
within the three-year period, absent a 
demonstration of fraud or a substan- 
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tial understatement of tax, the statute 
will expire and the Service will be 
foreclosed from assessing a deficiency 
for that period.* 

Often the Service will ask your cli- 
ent to extend the statute. This may 
cause your client great stress, as an 
unknown, slow process appears to be 
progressing even slower. Additionally, 
if a deficiency is assessed against your 
client, interest and penalties are 
charged not from the date of assess- 
ment but from the due date of the 
return.5 

When faced with a situation where 
a deficiency has not been assessed for 


a given tax year and a lengthy span of 


time has passed, the practitioner must 
determine whether any technical ave- 
nues exist for protest. If more than 
three years have passed since the due 
date of a timely filed return and an 
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audit is ongoing, it is more than likely 
that your client has signed a consent 
to extend the statute of limitations. 
The two forms for extending the stat- 
ute are Form 872-A and Form 872. 
Although similar in number, these 
forms differ greatly in context and 
operation. Form 872-A is an unlimited 
extension of time for the Service to 
assess a tax deficiency against a tax- 
payer as to the given tax year, tax 
issue, or both. The only way a taxpayer 
can close the statute upon executing a 
Form 872-A is to file a Form 872-T, 
which terminates the unlimited exten- 
sion. Many taxpayers do not file a 
Form 872-T, however, fearing that the 
Service will “retaliate” and assume the 
most aggressive position possible 
against the taxpayer. 

While the Form 872 is also a consent 
to extend the statute, it only extends 
the statute for an agreed period of 
time. An agreed time might typically 
be six months or one year. If the 
Service has not assessed the taxpayer 
before the expiration of the extension, 
the Service must obtain an additional 
extension from the taxpayer prior to 
such expiration or the statute will 
lapse. 

Two types of client situations will 
be examined. The first client asks you 
if he should extend the statute and the 
second client has already extended the 
statute. 

Many taxpayers and attorneys often 
assume that if the taxpayer does not 
extend the statute, the IRS will arbi- 
trarily assess a deficiency against the 
taxpayer. Technically, if the taxpayer 
does not execute the extension, the 
Service must use its best efforts to 
determine a deficiency which the tax- 
payer can later appeal. Subject to the 
discussion below, it is probably in the 
taxpayer’s best interest to execute some 
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form of extension in order for the tax 
to be properly determined. However, 
the indefinite extension from Form 
872-A is exceptionally dangerous be- 
cause it is openended. This extension 
will often cause your client great worry 
and may inhibit your client in conduct- 
ing present transactions until the tax 
matter is resolved. The taxpayer should 
instead execute the limited extension 
under Form 872. The burden is then 
shifted to the Service to move faster 
and to ask for a further extension if 
more time is needed. 

The major disadvantage to providing 
the Service with more time is that 
while the Service is “investigating,” 
the interest and penalties continue to 
mount. In many situations, given the 
interest rate that the Service charges 
for the “time-use” of the funds, the 
interest itself can be three to four 
times the amount of the tax. Further- 
more, this rate is much higher than 
the rate that the taxpayer can earn on 
the disputed funds.§ 

The second scenario is where your 
client has already signed the unlim- 
ited extension. Your client, especially 
in the situation where it appears that 
the Service has dragged its feet, might 
agree that he or she owes some tax but 
that the interest and penalties have 
reached such biblical proportions that 
the total liability is “obscene.” 

The client may say, “I'll pay ‘x’ 
amount. You just go and get some of 
this interest abated. The Service has 
taken a ridiculous amount of time, 
don’t you agree?” You probably will 
agree. But is there anything you can 
do? 

Prior to 1986, no procedure existed 
for internal review by the Service for 
abatement of interest claims. Further- 
more, the Tax Court and the federal 
district courts had consistently held 
that neither court had jurisdiction to 
rule on an abatement of interest claim.” 
In response to this situation, Congress, 
in 1986, added §6404(e) to the Code 
which basically states that in the case 
of any deficiency attributable in whole 
or part to any error or delay by an 
officer or employee of the Service in 
performing a “ministerial act,” interest 
may be abated for the period in which 
the failure to perform the ministerial 
act occurred. However, the Service may 
review such request (made through 
Form 843—Request for Abatement of 
Interest) only if no significant aspect 
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The major 
disadvantage to 
providing the 
Service with more 
time is that while 
the Service is 
“investigating,” the 
interest and 
penalties continue to 
mount 


of the delay can be attributed to the 
taxpayer.’ The legislative history to 
§6404(e) is brief. Apparently, the pur- 
pose in enacting §6404(e) was to grant 
sole authority to the Service to ascer- 
tain whether a taxpayer’s case had 
been delayed due to the administrative 
failures of the Service and to give the 
Service authority to remedy such 
cases. !0 

Congress instructed the Treasury De- 
partment to promulgate regulations 
establishing procedures for adminis- 
trative review of an interest abatement 
case. The Service, under the Treasury 
Department’s instruction, responded by 
publishing Revenue Procedures 87-42 
and 87-43 which basically echo the 
sentiments of §6404(e) and state that 
the Service has the sole authority to 
review a claim for interest abatement 
attributable to deficiencies for matters 
arising after December 31, 1978, even 
after interest has been imposed.!! A 
taxpayer who feels that his or her case 
has been delayed due to bureaucratic 
inertia may now petition for a redeter- 
mination of interest by filing a request 
for interest abatement with the Serv- 
ice. 

The passage of §6404(e) was envi- 
sioned by Congress to have two 
purposes. First, Congress wished to 
squarely grant authority to the Service 
to determine whether interest abate- 
ment would be proper in a given 
situation while at the same time 
preventing such question from being 
reviewed by either the Tax Court or 
the federal district courts. Second, Con- 
gress envisioned an administrative 
process whereby taxpayers would get 
an objective review of the timeliness 
of the handling of their case.!2 


As previously stated, prior to 
§6404(e), the Tax Court in the majority 
of its decisions in these cases held that 
it did not have the authority to abate 
interest assessed upon a deficiency due 
from a taxpayer. The Tax Court rea- 
soned that the taxpayer had the “time- 
use” of the money that he or she owed 
the Service and had not yet paid. In 
these decisions, the Tax Court stated 
that the appropriate forum for review 
of interest abatement claims was the 
federal district courts.!5 Thus, accord- 
ing to the Tax Court, in order to enter 
the appropriate forum, the taxpayer 
would be forced to pay the amount of 
the deficiency (including any applica- 
ble interest and penalties) and bring 
an action for a refund.!4 

While the Tax Court directed the 
taxpayer to the federal district courts 
for an answer, several district courts 
have held that they also do not have 
the authority to review interest abate- 
ment claims. This line of cases states 
that the Service had the right to charge 
the taxpayer interest arising from a 
deficiency owed by the taxpayer, be- 
cause the taxpayer had the time-use 
of the money.!5 Accordingly, prior to 
the enactment of §6404(e), a taxpayer 
whose only grievance was that the 
Service dragged its feet, had very little 
chance of satisfaction from the courts 
for lack of jurisdiction and had virtu- 
ally no chance of an internal review 
by the Service as it administratively 
had no power to abate interest. 

After the publication of Revenue Pro- 
cedure 87-43, the Service designated 
“interest abatement coordinators” for 
its offices. The purpose of these coordi- 
nators was to review all interest 
abatement claims made under §6404(e) 
and Revenue Procedures 87-42 and 
87-43.16 

In our experience with the Service, 
we found the interest abatement pro- 
cess to be far from satisfactory. In our 
case, the Service took nearly 13 years 
to finally issue a notice of deficiency 
because the Detroit office failed to 
receive communication from the New 
York office. Furthermore, various Serv- 
ice agents could not compile multiple 
partnership pass-throughs in a tax 
shelter limited partnership where vir- 
tually all other partners in the tax 
shelter had reached a settlement nearly 
10 years prior. The Detroit office deter- 
mined that there was no failure to 
perform “ministerial acts” on the part 


of the Service and therefore denied any 
interest abatement. In the same mat- 
ter, the Fort Lauderdale office deter- 
mined such failure existed, but only for 
a period of several months.!7 

This process certainly seems unfair 
and distorted. Furthermore, if abate- 
ment is denied by the Service, there 
does not appear to be any further 
avenue of protest or appeal for the 
taxpayer. After the passage of §6404(e), 
both the Tax Court and several federal 
district courts have stated that since 
Congress sought to squarely place the 
authority to review such claims with 
the Service by enacting §6404(e), nei- 
ther court has any power to review 
matters pertaining to abatement of 
interest.!8 The only exception to this 
rule is if the review by the Service and 
subsequent denial of abatement was 
made discriminatorily (a denial based 
on race, gender, etc.).!9 No case exists 
where a court has found such discrimi- 
natory review to have occurred. 

Accordingly, if your client has parti- 
cipated in a post-1978 venture and 
believes he or she is entitled to an 
abatement of interest, the only avenue 
of recourse is to file a petition with the 
Service for abatement of interest for 
failure to perform “ministerial acts.” 
The Service will then decide whether 
it acted improperly and rule whether 
an abatement of interest is proper.?° 

What if your client participated in a 
pre-1979 venture? The answer might 
be that this client is even worse off 
than those clients who participated in 
post-1978 ventures, as the client does 
not have the right to an interest abate- 
ment review by the Service under 
§6404(e) because the Service has not 
been granted the power to review in- 
terest abatement claims for such 
years.?! 

While the judicial system offers little 
hope to post-1978 taxpayers, perhaps 
the court system is the proper avenue 
for pre-1979 taxpayers. However, since 
the enactment of §6404(e) no court has 
squarely confronted the issue of abate- 
ment of interest for the pre-1979 tax- 
payer. 

An argument can be made that since 
Congress granted authority to the Serv- 
ice to review post-1978 claims, Con- 
gress intended to leave those interest 
abatement matters which were signifi- 
cantly older to the wisdom of the courts 
since such matters were probably far 
more egregious. The Service might re- 


spond to this argument by stating that 
in enacting §6404(e), Congress chose 
to acknowledge and grant rights to a 
certain class of taxpayers (post-1978 
taxpayers) and to purposefully exclude 
any other cases from review. 

If the courts decide that they do not 
have jurisdiction to review abatement 
of interest claims for pre-1979 years, 
those taxpayers would be completely 
without remedy. If a court were to hold 
that it has jurisdiction, it will have to 
overrule case law prior to the enact- 
ment of §6404(e) or simply add judicial 
gloss to the arbitrary date assignment 
of §6404(e) and establish a more uni- 
form system of interest abatement. 

Absent any changes in the current 
law, are there any other arguments 
available in these situations? One ar- 
gument is that even though the Form 
872-A extension is of an “unlimited” 
nature, surely the extension must ex- 
pire after a reasonable period of time.?2 
Unfortunately, a very unified line of 
cases has held that an unlimited ex- 
tension is valid until it is terminated 
by the taxpayer and furthermore does 
not expire at the end of any “reason- 


able” length of time.?3 

Another avenue which might be ex- 
amined is the actual procurement of 
the extension by the Service. One of 
the authors recently argued that the 
Service misrepresented the contents of 
the unlimited extension when present- 
ing the extension to the taxpayers 
thereby invalidating said extension.?4 
The taxpayers claimed that when the 
Service obtained the extension, they 
were told the extension was only for 
two years. The taxpayers, acting with- 
out counsel, thought they had signed 
the equivalent of Form 872. In arguing 
the contents of the extension were 
misrepresented, the taxpayers cited 
Whitman v. Commissioner, 50 T.C.M. 
1322 (1985), in which the Tax Court 
stated that as to an extension, the 
Service has the burden to prove that 
the period of limitations had been ex- 
tended by way of producing a facially 
valid extension form. Once the com- 
missioner has made such production, 
“in order for the petitioners to invali- 
date the Form 872 [the extension], 
they must prove that they executed it 
while incompetent, subject to fraud or 
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duress, or that the content was 
misrepresented by respondent.”25 

The argument of “duress” referenced 
in Whitman was successful in Leslie 
D. Robertson v. Commissioner, 32 
T.C.M. 955 (1973). The Tax Court de- 
fined “duress” as follows: 


{If an act of one party deprives another of 
his freedom of will to do or not to do a 
specific act, the party so coerced becomes 
subject to the will of the other, there is 
duress and in such a situation no act of the 
coerced person is voluntary and contracts 
made in such circumstances are void be- 
cause there has been no voluntary meetings 
of the minds of the parties thereto... . 
(emphasis in original).6 


The court held that the choice of- 
fered by the agent to execute the ex- 
tension or subject the taxpayer’s prop- 
erty to collection of an unknown tax 
amounted to duress. Furthermore, the 
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actions amounting to duress did not 
have to be forceful, but merely such 
that the coerced party would adopt the 
will of the party exerting such force or 
will and thereby negating a meeting 
of the minds.?” Numerous cases exist 
where the Tax Court has held that if 
an extension to a statute of limitations 
is signed under duress, the extension 
is invalidated.28 

The abatement of interest process is 
a stacked deck against the taxpayer. 
Clearly, the area of abatement of inter- 
est needs to be addressed by the same 
Congress which granted the Service 
sole authority for review. The courts, 
for tax years beginning January 1, 
1979, essentially have no power to 
review the findings of the Service, 
which itself acts as judge and jury. For 
taxpayers who have claims arising prior 
to 1979, there may be no hope. It is 
certainly the hope of these authors 
that the courts will choose to rule on 
abatement of interest for pre-1979 mat- 
ters. We also can only hope that the 
courts or Congress will also see fit to 
institute some process to replace the 
existing review process which is clearly 
far from objective. 0 


1 26 U.S.C. §6501(a) (1989). 

2 26 U.S.C. §6501(b)(1) (1989). 

3 26 U.S.C. §6501(c)(4) (1989). 

4 26 U.S.C. §6501 (1989). 

5 26 U.S.C. §6601 and §6621 (1989). 
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that certificates of deposit in June 1992 
averaged a four percent return, indicating 
a four percent difference in favor of the 
Service. 

7 See Betz v. Commissioner, 90 T.C. 816 
(1988); Cibelli v. United States, 84-1 USTC 
19318 (D. Conn. 1984); LTV v. Commis- 
sioner, 64 T.C. 589 (1975). 

8 26 U.S.C. §6404(e)(1) (1989). 

9 H.R. Rep. No. 99-426, 1986-3 C.B. Vol. 
2; S. Rep. No. 99-313, 1986-3 C.B. Vol. 3; 
ConFreRENCE Report No. 99-841, 1986-3 C.B. 
Vol. 4. 
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Proc. 87-43, 1987-2 C.B. 590. 

12 Note 9, supra. 
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sioner, 51 T.C.M. (CCH) 136 (1985). 

14 This is contrasted with filing a petition 
in the Tax Court which requires no pay- 
ment of tax, and only a Tax Court filing fee. 


15 See Cibelli; Bowman v. United States, 
87-2 USTC 19544 (6th Cir. 1987); United 
States v. Means, 80-1 USTC 19411 (6th 
Cir. 1980). 

16 Internally, the Service designates these 
“coordinators” to handle interest abatement 
matters. 

17 Schacher v. Commissioner, United 
States Tax Court Case No. 24560-90-ZZ- 
CROSS-PTN. 

18 See Estate of Camara v. Commissioner, 
91 T.C. 957 (1988); Horton Homes, Inc. v. 
U.S., 91-2 USTC 150,370 (11th Cir. 1991), 
aff’g 90-1 USTC 150,058 (M.D. Ga. 1990); 
Brahms v. U.S., 89-2 USTC 19601 (Cl. Ct. 
1989). 

19 See Horton Homes; Brahms; and Sel- 
man v. United States, 90-2 USTC 950,441 
(W.D. Okla. 1990). 

20 In a sense the Service acts as both 
judge and jury. 

21 A review of the legislative history to 
the Tax Reform Act of 1986, as well as the 
committee reports, and including the House 
of Representatives and Senate floor debates 
do not provide background as to why inter- 
est abatement under §6404(e) applies solely 
to post-1978 events. Thus, we are left with 
the conclusion that this is an arbitrary 
date. In Schacher, one of the authors at- 
tempted to abate interest for the years 1976 
and 1978, and was denied based on lack of 
authority for the Service to review such 
years. The Service did state, off the record, 
that if they had the power, a “substantial” 
abatement would have been proper. Every 
administrative appellate process was con- 
ducted with the same result—“we’d love to 
help you, but since your activity was before 
1979 we don’t have the power to do so.” 

22 McManus v. Commissioner, 65 T.C. 
197 (1975). 

23 See Camara; and Stenclik v. Commis- 
sioner, 56 T.C.M. (CCH) 1059 (1989). 

24 Schacher v. Commissioner, United 
States Tax Court Case No. 24560-90-ZZ- 
CROSS-PTN. 

25 Whitman v. Commissioner, 50 T.C.M. 
1322, 1325 (1989). This matter in Schacher 
was ultimately settled prior to judicial de- 
termination of the claim. 

26 Robertson v. Commissioner, 32 T.C.M. 
(CCH) 955, 959 (1973), quoting Alfred J. 
Diescher, 18 B.T.A. 353, 358 (1929). 

27 Robertson v. Commissioner, 32 T.C.M. 
(CCH) 955 (1973). 

28 See Jarvis v. Commissioner, 40 T.C.M. 
(CCH) 1225 (1980); Rault v. Commissioner, 
43 T.C.M. (CCH) 1446 (1982); Cindrich v. 
Commissioner, 48 T.C.M. (CCH) 252 (1984); 
Harrington v. Commissioner, 48 T.C.M. 
(CCH) 837 (1984); Houlberg v. Commis- 
sioner, 50 T.C.M. (CCH) 1125 (1985); Rutter 
v. Commissioner, 52 T.C.M. (CCH) 326 
(1986); Ballard v. Commissioner, 54 T.C.M. 
(CCH) 580 (1987); and American Educare, 
Ltd. v. Commissioner, 59 T.C.M. (CCH) 212 
(1990), all holding that if the petitioner 
could prove that the extension was signed 
under duress, that such extension would 
be invalid. These cases were all analyzed 
on a factual basis and most held against the 
petitioner. (See also Schwotzer v. Commis- 
sioner, 51 T.C.M. (CCH) 902 (1986) in 
which a Form 872-A was unintentionally 
executed by the taxpayers.) 
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t’s a familiar situation. The seller 

contracts with the buyer for the 

sale or construction of real or 

personal property. A $10,000 de- 
posit is given by the buyer when the 
contract is signed. The contract con- 
tains a clause that in the event of 
litigation, the “prevailing party” shall 
be entitled to costs and attorney’s fees. 
Later, the buyer claims a breach of the 
contract and sues the seller, demand- 
ing the return of the entire $10,000 
deposit. The seller claims he is entitled 
to keep the $10,000. 

Lawyers are retained. A two-count 
complaint is filed on behalf of the 
buyer. There is discovery, depositions, 
interrogatories, more pleadings, hear- 
ings, and a trial. By the end of the 
trial, each side has accumulated 
$10,000 in attorney’s fees and costs. 
The final outcome: The buyer “wins” 
on one count and is given a judgment 
for $5,000 while the seller successfully 
defends on the other count and “wins” 
by being able to keep half of the de- 
posit. Who is entitled to be reimbursed 
for his $10,000 in attorney’s fees and 
costs? Who must suffer the loss plus 
the $20,000 in his own and the oppo- 
nent’s attorney’s fees? Who is the “pre- 
vailing party”? 

The Florida courts have differed on 
the interpretation of the term. Some 
have emphasized the “bottom line,” the 
party who recovers an affirmative judg- 
ment. Others have focused on the legal 
issues, the party who was “right.” 

In Casavan v. Land O'Lakes Realty, 
Inc., 542 So.2d 371 (Fla. 5th DCA 
1989), the Fifth District Court of Ap- 
peal interpreted “prevailing party” as 
the party who received the greater 
award. The Casavans contracted to 
buy a residence from the Carharts 
through a broker, Land O’Lakes Re- 
alty. The contract contained the provi- 
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sion, “In connection with any litigation 
arising out of this Contract, the pre- 
vailing party will be entitled to recover 
reasonable attorney’s fees and costs.” 
A $10,800 deposit was left with the 
broker. The deal fell through. The 
broker filed an interpleader action for 
a determination of who was entitled to 
the $10,800,and the Casavans and the 
Carharts crossclaimed against each 
other. 

A jury found that the Casavans had 
breached the contract, returning a ver- 
dict for the Carharts of $4,320 in “rent 
damages.” The remainder of the 
$10,800 (which still exceeded the judg- 
ment to the Carharts after the inter- 
pleader’s attorney’s fees were deducted) 
was returned to the Casavans. While 
the Casavans received the larger judg- 
ment, the final judgment included 
$9,000 in attorney’s fees plus costs for 
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the Carharts since they had prevailed 
on the breach of contract issue. 

On appeal, the Fifth District reduced 
the Carharts’ rent damages to $3,200 
and approved the award of the balance 
(minus $1,014.28 for interpleader’s at- 
torney’s fees) to the Casavans. The 
court concluded: 

Thus, of the total of $10,800 only $3,985.72 
remained to be distributed, out of which the 
Carharts are entitled to rent of $3,200, the 
balance to be paid to the Casavans. The 
Casavans, not the Carharts, are thus the 
“prevailing parties” since they are entitled 
to a greater award out of the interpleaded 
funds than are the Carharts. (Id. at 374.)! 

While Casavan emphasized the size 
of the monetary award,? the Second 
District Court of Appeal found in Wil- 
liams v. Dolphin Reef, Ltd., 455 So.2d 
640 (Fla. 2d DCA 1984), that the party 
who “had not fulfilled his contractual 
obligation” could not be the prevailing 
party even though that party was suc- 
cessful in recovering a monetary award. 
Williams sought to cancel contracts 
with Dolphin Reef, Ltd., for the pur- 
chase of two residences and recover his 
deposits totaling $52,500. Dolphin Reef 
refused. Williams filed an action seek- 
ing declaratory relief and rescission of 
the contracts. Dolphin counterclaimed, 
seeking to obtain the deposits as liqui- 
dated damages under the purchase 
agreements and to recover costs and 
attorney’s fees. The trial court awarded 


Williams a significant sum (the bal- 


ance of the $52,500 after awarding 
Dolphin Reef, Ltd., $35,400), but re- 


jected his argument that Dolphin Reef, 


Ltd., was not the prevailing party. The 
court stated: 


The fact that Dolphin Reef was allowed to 
retain even a portion of the total deposits 


is evidence that the trial court found [Wil- 
lliams] had not fulfilled his contractual obli- 
gation. Dolphin Reef, therefore, was the 


prevailing party, even though the amount 
recovered was less than the amount ini- 


‘ 


tially sought in the counterclaim. (Jd. at 
641.)8 

The Florida Supreme Court recently 
resolved this conflict in Moritz v. Hoyt 
Enterprises, So.2d____, 17 FLW 465 
(Fla. 1992). The Moritzes contracted 
for a residence to be constructed by 
Hoyt Enterprises, giving Hoyt a de- 
posit of $57,877.45. Later, they repudi- 
ated the Hoyt contract, bought another 
house, and sued for the return of their 
deposit, claiming the house had not 
been built in accordance with the plans 
and that Hoyt had improperly utilized 
the deposit, using the funds to build 
the house. Hoyt answered, asserting 
that the Moritzes had breached the 
contract, that Hoyt was entitled to all 
the deposit as liquidated damages and 
counterclaimed for damages. On sum- 
mary judgment, the trial court found 
against Hoyt on the issue of retaining 
the deposit as liquidated damages, lim- 
iting Hoyt’s recovery to general com- 
pensatory damages. 

The trial court held Hoyt’s “actions 
. . .did not constitute a material breach 
going to the essence of the contract, 
and thus did not excuse the Moritzes’ 
performance.” While finding that the 
Moritzes partially prevailed on the es- 
crow issue, the trial court found no 
damages from the use of the escrow 
funds. The trial court calculated Hoyt’s 
damages plus interest to be $20,579.56. 
Subtracting that amount from the Mo- 
ritzes’ original $57,877.45 deposit and 
adding interest, the trial court entered 
a judgment of $45,525.90 for the Mo- 
ritzes. The Moritzes sought attorney’s 
fees and costs as the prevailing party 
pursuant to Casavan. However, the 
trial court assessed attorney’s fees and 
costs in favor of Hoyt since the Mo- 
ritzes had breached the contract. 

In its appeal before the Florida Su- 
preme Court, the Moritzes argued the 
“bottom line,” that they were the ones 
who recovered the affirmative judg- 
ment. Hoyt argued a test set forth in 
Hensley v. Eckerhart, 461 U.S. 424 
(1983). In Hensley, the U.S. Supreme 
Court held that the test is whether the 
party “ ‘succeed[ed] on any significant 
issue in litigation which achieves some 
of the benefit the parties sought in 
bringing suit’ Id. at 433” (quoting 
Nadeau v. Helgemoe, 581 F.2d 275, 
278-79 (1st Cir. 1978).4 

In applying this test, the Florida 
Supreme Court stated: 

We agree that the party prevailing on the 
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significant issues in the litigation is the 
party that should be considered the prevail- 
ing party for attorney’s fees. In this action, 
the Moritzes brought suit alleging as their 
primary issue that Hoyt had breached the 
contract and, as a secondary issue, that 
Hoyt had improperly utilized the escrowed 
funds. On the first issue, the trial judge 
found that the Moritzes, not Hoyt, had 
breached the contract. On the secondary 
issue, the trial court found that there was 
no damage and that the Moritzes had effec- 
tively waived any objection to Hoyt’s use of 
the escrowed funds. The trial court then 
found that Hoyt was entitled to partially 
prevail on its counterclaim. It is apparent 
from the record that the trial judge con- 
cluded that Hoyt Enterprises prevailed on 
the significant issues in the case because it 
did not breach the contract and, conse- 
quently, should not be required to pay 
attorney’s fees to the parties who did not 
prevail on their complaint and only par- 
tially prevailed on their defense to the 
counterclaim. Id. at 466. 


The Court concluded: “It is our view 
that the fairest test to determine who 
is the prevailing party is to allow the 
trial judge to determine from the re- 
cord which party has in fact prevailed 
on the significant issues tried before 
the Court.” Id. at 466. 

It appears the Florida Supreme Court 
essentially has adopted a balancing 
test that neither emphasizes the size 
of the award (the bottom line) nor who 
prevails strictly on the legal issues 
(who was “right”). Certainly, the test 
of Casavan that the biggest affirmative 
judgment wins has been rejected. Hoyt 
was not the prevailing party because 
Hoyt prevailed on all legal issues. In- 
deed, Hoyt’s claim to the deposit as 
liquidated damages was decided against 
it as well as liability for the misuse of 
the escrow funds. However, because 
the trial court decided in Hoyt’s favor 


50 THE FLORIDA BAR JOURNAL/NOVEMBER 1992 


on the primary issue of breach of con- 
tract and no damages were found on 
the escrow issue, it was decided that 
Hoyt had prevailed on the significant 
issues. Since generally between two 
parties in a contract there can be only 
one prevailing party,® the test set forth 
in Hensley directed that Hoyt be deter- 
mined the prevailing party. 

Another factor in determining the 
prevailing party in contract actions 
may be the existence of an offer to 
settle the litigation prior to resolution 
of the suit. It has long been established 
in statutory mechanic’s lien cases that 
the party recovering the affirmative 
judgment is the prevailing party only 
if the recovery is in an amount exceed- 
ing that which had been offered earlier 
in settlement of the claim. C.U. Assoc., 
Inc. v. R.B. Grove, Inc., 472 So.2d 1177 
(Fla. 1985). In C.U. Assoc., Inc., C.U. 
offered to settle with Grove for the total 
amount of the claim. Grove rejected the 
offer, holding out for interest due on 
the claim. At trial, Grove recovered the 
amount of the claim but no interest, 
or in other words, the same amount 
that was offered prior to trial. The trial 
court awarded Grove attorney’s fees 
and costs pursuant to F.S. §713.29 
(1981).6 

The Third District Court of Appeal 
upheld the award in C.U. Assoc., Inc. 
v. R.B. Grove, Inc., 455 So.2d 1109 
(Fla. 3d DCA 1984), holding that: 
[T]his court has taken the view that “a 
claimant who succeeds in establishing a 
mechanic’s lien and receives a judgment in 
his favor in any amount whatever is neces- 
sarily the ‘prevailing party’ under Sec[tion] 
713.29” without regard to whether the judg- 
ment recovered exceeds, equals or is less 
than any prelitigation offer. (Id. at 1110.) 

The Third District noted that it was 
irrelevant whether a prevailing party 
“turned down a more favorable preliti- 
gation offer or that his victory in court 
was pyrrhic,” the party was still enti- 
tled to attorney’s fees and costs under 
§713.29. If the nonprevailing party 
“wanted to prevent or mitigate the 
assessment of fees and costs against it 
or itself wanted to recover such fees 
and costs, it could have renewed its 
prelitigation offer in the form of a Rule 
1.442 offer of judgment after the litiga- 
tion began.” Id. at 1110. 

The Supreme Court, in C.U. Assoc., 
Inc. v. R.B. Grove, Inc., 472 So.2d 1177 
(Fla. 1985), soundly reversed the Third 
District’s holding, observing that “the 
Third District’s reading of the statute 
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circumvents the very policy which un- 
derlies [Section 713.29].” The Supreme 
Court stated: 

The award of attorney’s fees and costs to 
the prevailing party in a mechanic’s lien 
action serves to encourage settlement of 
disputes before resorting to litigation. Forc- 
ing the loser to bear the costs and fees of 
producing the opponent’s victory engenders 
a more realistic appraisal of the merits of 
the claim and discourages dilatory or ob- 
structive tactics. If the statute were to apply 
as the Third District construes it, however, 
the burden of fair dealing and good-faith 
negotiation would lie only upon the defen- 
dant. To award attorneys fees and costs 
when any judgment is won, without refer- 
ence to earlier, bona-fide good faith offers 
to settle the claim, allows the plaintiff a 
free throw of the dice in an attempt to 
squeeze the last penny out of the claim. In 
effect, the Third District’s construction of 
the statute leaves the defendant ripe for 
extortion. . . (emphasis added in part). 


Id. at 1178-1179. 

The Supreme Court held that in 
order to be a prevailing party entitled 
to attorney’s fees under the mechanic’s 
lien law, a litigant must recover an 
amount exceeding that which was ear- 
lier offered in settlement of the claim, 
noting that when a good faith settle- 
ment has been unequivocally refused, 
formal tender is not required but the 
offering party bears the burden of proof 
that the offer was in fact made and 
made in good faith. 

This same issue was considered in 
Fixel Enterprises, Inc. v. Theis, 524 
So.2d 1015 (Fla. 1987), except that the 
basis for awarding attorney’s fees and 
costs was not the mechanic’s lien law, 
but a contractual provision providing 
that “the prevailing party shall be 
entitled to recover all costs incurred, 
including reasonable attorney [sic] 
fees.” Theis, a home owner, sued Fixel, 
a contractor, for breach of contract and 
negligent construction claiming dam- 
ages of $18,000. There was no action 
under the mechanic’s lien law. One 
week before trial, Fixel offered $2,500 
and on the morning of trial extended 
another offer of $1,500. Neither offer 
complied with Florida Rule of Civil 
Procedure 1.442.’ Both offers were re- 
jected. Theis was awarded $1,000 by 
the jury but his biggest recovery came 
from the trial judge who found Theis 
to be the prevailing party and awarded 
him $3,796 in costs and attorney’s fees. 

Fixel appealed, arguing that it was 
the prevailing party because Theis had 
recovered far less than what Fixel had 
offered prior to trial. Fixel maintained 


that the definition of prevailing party 
adopted by the Supreme Court in C.U. 
Assoc., Inc., should apply to the term 
as used in contracts. 

The Supreme Court noted that its 
own definition of “prevailing party” in 
§713.29, as adopted by C.U. Assoc., 
Inc., was based on the underlying pol- 
icy of “‘encouragling] settlement’. . . 
‘engender[ing] a more realistic ap- 
praisal of the merits of the claim and 
discouragling] dilatory or obstructive 
tactics. . ’ [to prevent] the plaintiff a 
free throw of the dice in an attempt to 
squeeze the last penny out of the 
claim. . .” (Id. at 1017) and by infer- 
ence, to prevent leaving the “defendant 
ripe for extortion.” (A basis which was 
stated in C.U. Assoc., Inc., but not 
repeated in Fixel.) After repeating these 
commendable reasons for its earlier 
definition of a prevailing party, the 
Supreme Court then concluded, “None 
of these policy considerations are impli- 
cated in the instant case.” (Id. at 1017.) 
Despite Fixel’s offer of two and one-half 
times Theis’ recovery, the Supreme 
Court held that because Theis had 
recovered the judgment, he was the 
prevailing party entitled to attorney’s 
fees and costs under the contract. 

It appears that the Supreme Court 
established two diverse standards for 
a prevailing party whose recovery was 
less than a prior offer: One standard, 
under the mechanic’s lien law which, 
according to the Supreme Court, pro- 
tects a party/offeror from extortion and 
another standard, under contract law, 
which leaves a party ripe for extortion. 
It is easy to agree with Justice Over- 
ton’s dissent in which he stated: 


I find that most all of the policy considera- 
tions which support our decision in C.U. 
Assoc., Inc. v. R.B. Grove, Inc., 472 So.2d 
1177 (Fla. 1985), are fully applicable to the 
circumstances in the instant case. The rule 
of law should be the same, whether the 
English prevailing party rule for attorney 
fees is applicable because of the enactment 
of a statute or by the provision of a contract. 
In my view, there is no justifiable reason 
to distinguish between a provision enacted 
by statute and a provision incorporated in 
a contract. 


Id. at 1017. 

There does not seem to be justifica- 
tion for two different definitions for 
“prevailing party.” In these trying times 
for our judicial system, every tool which 
“encourages settlement,” forces “a more 
realistic appraisal of the merits of the 
claim and discourages dilatory or ob- 
structive tactics” while promoting jus- 
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tice should be utilized. Our courts 
should not reward those who use the 
courtroom as a battlefield for “pyrrhic 
victories” by awarding them the spoils 
of attorney’s fees and costs. 

There are valid concerns for not 
adopting the definition of C.U. Assoc., 
Inc. to contract actions but these con- 
cerns can be overcome. The First Dis- 
trict Court of Appeal expressed concern 
about the disputes arising from the 
“lack of certainty and unconditionality,” 
and the fairness in the parties possibly 
not having sufficient time or opportu- 
nity to consider the merits of the offer. 
Fixel Enterprises, Inc. v. Theis, 507 
So.2d 697 (Fla. lst DCA 1987). But 
these matters are merely issues of 
proving the existence of an offer and its 
good faith which is the burden of the 
offeror. If the offeror chooses to make 
an offer in a form other than a written 
offer pursuant to Florida Rule of Civil 
Procedure 1.442, then the offeror only 
increases its burden of proof. The 
chance that in some situations the 
burden of proof may be difficult should 
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not eliminate an offeror’s opportunity 
to establish that it was indeed the 
prevailing party. 

In Fixel Enterprises v. Theis, the 
Supreme Court noted if Fixel had made 
its offer of settlement pursuant to Rule 
1.442, Fixel would have not been liable 
for costs incurred after the making of 
the offer. At the time of the appeal, 
Rule 1.442 did not provide for the 
recovery of attorney’s fees. Since Rule 
1.442 now provides for the recovery of 
attorney’s fees under the conditions 
stated therein, it could be extrapolated 
that a valid offer in excess of the 
offeree’s recovery under Rule 1.442 
would now end liability for attorney’s 
fees under the contractual provision 
granting attorney’s fees to the prevail- 
ing party. Also, all these cases were 
decided before the recent balancing 
test established in Moritz. In determin- 
ing who is the prevailing party on the 
significant issues in the litigation, the 
court should give great weight to 
the existence of a prior offer of judg- 
ment in excess of the offeree’s recov- 


1 Chief Judge Sharp noted in her dissent 
that the result achieved by the majority 
opinion “literally snatches defeat for the 


Carharts ... out of the jaws of their 
rightful victory. ... To now deny the 
Carharts. . . their rights to attorney’s fees 


and costs as the ‘prevailing party’ under the 
real estate contract just ‘ain’t right’” 
Casavan v. Land O’Lakes Realty, Inc., 542 
So.2d 371, at 374 (Fla. 5th D.C.A. 1989). 

2 The breaching party recovering the 
larger monetary award was found to be the 
prevailing party under similar facts in 
Daniels v. Arthur Johannessen, Inc., 496 
So.2d 914 (Fla. 2d D.C.A. 1986). 

3 Compare this Second DCA ruling with 
its ruling in Daniels v. Arthur Johannessen, 


496 So.2d 914 (Fla. 2d D.C.A. 1986), two 
years later. 

4 Both Hensley v. Eckerhart, 461 U.S. 
424 (1983), and Nadeau v. Helgemoe, 581 
F.2d 275, 278-79 (1st Cir. 1978), arose from 
civil rights actions where attorney’s fees 
were sought under the Civil Rights Attor- 
ney’s Fees Awards Act of 1976, 42 U.S.C. 
§1988, which authorized the district courts 
to award a reasonable attorney’s fee to 
prevailing parties in civil rights litigation 
to ensure effective access to the judicial 
process for persons with civil grievances. 
The test set forth in these cases for “prevail- 
ing party” was not intended to be applied 
to contract actions. The First Circuit noted 
in Nadeau that the purpose of granting 
attorney’s fees in civil rights actions is “to 
encourage injured individuals to seek judi- 


cial relief.” Id. at 281. Indeed, the U.S. 
Supreme Court stated immediately after 
quoting the test from Nadeau: “This is a 
generous formulation. .. 2” Even though 
the application of the test in Moritz resulted 
in a determination that the defendant was 
the prevailing party, the test appears to be 
heavily weighted toward the party who first 
pleads an action. The wisdom of adopting 
a test which was originally developed to 
“encourage judicial relief’ by generously 
granting attorney’s fees in civil rights ac- 
tions and applying it to contract actions in 
which the parties conduct “arm’s length” 
transactions will only be seen in its future 
interpretation. 

5 In Reinhart v. Miller, 548 So.2d 1176 
(Fla. 4th D.C.A. 1989), the Fourth DCA 
reversed the trial court’s determination that 
since both parties had breached the con- 
tract, both parties were the prevailing party. 
It held that there could not be two prevail- 
ing parties “[w]hen alternative theories of 
liability are litigated.” Id. at 1177. “Unless 
in the same lawsuit there are separate and 
distinct claims which would support inde- 
pendent actions, there can only be one 
prevailing party.” Id. 

6 Fira. Stat. §713.29 (1981): “In any 
action brought to enforce a lien under Part 
I, the prevailing party shall be entitled to 
recover a reasonable fee for the services of 
his attorney for trial and appeal, to be 
determined by the court, which shall be 
taxed as part of his costs, as allowed in 
equitable actions.” 

7 In a footnote, the Court quoted the 
pertinent part of Rule 1.442: “At any time 
more than ten days before the trial begins 
a party defending against a claim may serve 
an offer on the adverse party to allow 
judgment to be taken against him for the 
money or property or to the effect specified 
in his offer with costs then accrued. . . . If 
the judgment finally obtained by the ad- 
verse party is not more favorable than the 
offer, he must pay the costs incurred after 
the making of the offer.” Fixel Enterprises, 
Inc. v. Theis, 524 So.2d 1015, at 1017 (Fla. 
1987). At the time of the appeal, Rule 1.442 
did not provide for the recovery of attorney’s 
fees. 

8 In C.U. Assoc., Inc. v. R.B. Grove, Inc., 
455 So.2d 1109 (Fla. 3d D.C.A. 1984), the 
Third District cited Peter Marich & Associ- 
ates, Inc. v. Powell, 365 So.2d 754 (Fla. 2d 
D.C.A. 1978), for the proposition that the 
existence of an offer of judgment in a 
mechanic’s lien case is irrelevant to deter- 
mining the prevailing party. C.U. Assoc., 
Inc., 455 So.2d at 1110. In Peter Marich, the 
Second District rejected the argument that 
an offer of judgment in a mechanic’s lien 
case should have been considered by the 
trial court in determining who was the 
prevailing party under §713.29. Id. at 756. 
The Supreme Court’s decision in C.U. As- 
soc., Inc. v. R.B. Grove, Inc. 472 So.2d 1177 
(Fla. 1985), specifically rejected the reason- 
ing in the Third District’s C.U. Assoc., Inc., 
and implicitly overruled that aspect of the 
Second District’s Peter Marich. These 
cases did not discuss the determination 
of a prevailing party under contract 
law. 
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he Florida Statutes prescribe 
minimum procedures for the 
adoption of municipal and 
county ordinances. Proce- 
dures differ for ordinances that rezone 
private real property, ordinances that 
adopt the comprehensive plan,! and 
ordinances that further the safety and 
protection of the public. Additionally, 
the procedures are different for cities 
and counties. 

Failure to comply with the proper 
procedures can be devastating to the 
local government and to private prop- 
erty owners or business operators who 
rely on the valid adoption of ordi- 
nances by local governments. An 
adopted ordinance which fails to com- 
ply with the proper statutory proce- 
dure is void ab initio. Traditional 
equitable estoppel arguments do not 
always apply because a local govern- 
ment has no authority to enact an 
ordinance without complying with the 
statutorily mandated procedures. A chal- 
lenger need not have owned land in 
the municipality or county when the 
ordinance was adopted. As one court 
has stated: “(I]t is as though the ordi- 
nance does not exist.” 

A potential trap for the unwary local 
government is the adoption of an ordi- 
nance by use of the wrong procedure. 
The potential to choose the wrong pro- 
cedure is the greatest with ordinances 
that affect the use of private real 
property. Statutes and case law over 
the past 15 years have changed the 
criteria for determining when an ordi- 
nance must be adopted as a “rezoning” 
ordinance. This article will review both 
the statutory and case law in this area 
and make suggestions for changes. 

The procedures for enacting ordi- 
nances that relate to the “rezoning” of 
private real property have historically 
been the same for both counties and 
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municipalities.2, While other types of 
ordinances can be enacted after public 
hearing and notice,’ “rezoning” ordi- 
nances are subject to stricter notice 
requirements that vary depending on 
the amount of land involved. 

When the rezoning involves less than 
five percent of the total land area of 
the county or municipality, notice must 
be sent to each real property owner 
whose land would be rezoned, inform- 
ing the owner of the proposed ordinance 
and the date, time, and place of one (or 
more) public hearings. The notice must 
be given at least 30 days prior to the 
hearing. The ordinance can then be 
enacted by the governing body at the 
conclusion of the hearing.* 

The procedure becomes more 
extensive if the rezoning involves five 
percent or more of the total land area 
of the county or municipality. The 
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governing body must hold two adver- 
tised public hearings, each after 5 p.m. 
on a weekday. The first public hearing 
must be held approximately seven days 
after the day the advertisement is first 
published. The date, time, and place 
of the second hearing must be publicly 
announced at the first hearing. The 
second public hearing must be held 
about two weeks after the first, and 
the second hearing must be advertised 
about five days prior to being held. The 
size, substance, and placement of the 
advertisements themselves are subject 
to statutory requirements. Each ad 
must be no less than one-quarter page 
in a standard size or tabloid size news- 
paper. The advertisement cannot be 
in the section of the newspaper where 
legal notices and classified advertise- 
ments appear, and must be in a 
newspaper of general paid circulation 
in the jurisdiction.® The statutes allow 
an alternate notice procedure. Every 
owner of land in the area affected by 
the ordinance may be sent individual 
notice clearly explaining the ordinance 
and stating the date, time, and place 
of the public hearings.® 

While the adoption procedures for 
rezonings have not changed, the condi- 
tions or circumstances that trigger their 
application have changed. The rezon- 
ing procedures were initially used 
regardless of whether the rezoning was 
requested by the private landowner or 
the government. In 1977, the legisla- 
ture amended the statutes to provide 
that the rezoning procedures apply 
only to the rezoning of private real 
property “initiated by the governing 
body or its designee.”” Rezonings initi- 
ated by private landowners may 
arguably be enacted pursuant to the 
general public hearing and notice pro- 
cedures. 
The courts began to widen the scope 
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of ordinances considered to be “rezon- 
ings.” In City of Sanibel v. Buntrock, 
406 So.2d 1073 (Fla. 2d DCA 1981), 
the court held that a moratorium ordi- 
nance should have been enacted using 
the rezoning procedures even though 
no property was rezoned. Pointing to 
similar cases in other states, the court 
determined that “[i]f an ordinance sub- 
stantially affects land use, it must be 
enacted under the procedures which 
govern zoning and rezoning.”? 

The Florida Legislature in 1983 codi- 
fied the Sanibel decision for munici- 
palities only, by extending the use of 
the rezoning procedures to ordinances 
that “substantially change permitted 
use categories in zoning districts.”!° 
The use of the phrase “substantially 
change permitted use categories” poses 
two problems. First, the use of the 
word “substantially” creates uncer- 
tainty. Second, the term “permitted 
use categories” customarily refers to 
the list of uses permitted in a particu- 
lar zoning category. However, portions 
of the statute unartfully refer to a 
“change in permitted use” of the land, 
not only to changes in the “permitted 
use categories.” The courts have un- 
derstandably treated any measure that 
affects land use as one that “substan- 
tially change[s] permitted use catego- 
ries.” 


The legislature did not extend the 
Sanibel decision to counties. From 1983 
to 1990, the use of the rezoning proce- 
dures differed for counties and 
municipalities for the first time. 

In 1990, the legislature adopted HB 
90-152, which changed the procedures 
to be used by counties. Rather than 
adding “substantially change permit- 
ted use categories” to the existing 
rezoning trigger, as had been done for 
municipalities, the legislature added a 
whole new subsection. The amendment 
separately set out the procedure to be 
used for ordinances or resolutions that 
“do not actually change the zoning 
designation applicable to a piece of 
property but do affect the use of land.”!! 
The procedure must also be used for 
land development regulations. 

The new procedure is essentially the 
same as that used for rezoning ordi- 
nances which involve five percent or 
more of the land area. The alternative 
of mailing notice to each owner of 
property in the affected area is not 
available under the new procedure. 

According to the legislative history 
of HB 90-152, the new subsection codi- 
fies the Sanibel decision.!2 However, 
the language is broader than both 
Sanibel and the statute which applies 
to municipalities. Rather than apply- 
ing to ordinances that “substantially 


change permitted use categories,” the 
subsection applies to ordinances that 
“affect the use of land.” The procedure 
is triggered no matter how much or 
little land is affected. While at first 
glance this procedure is more costly 
and cumbersome, it has the advantage 
of eliminating the interpretation of the 
municipal “substantial.” The disadvan- 
tage is that a county must determine 
on a case-by-case basis which ordi- 
nance does not in some way “affect the 
use of land.” 


Case Law 

There are no reported cases 
interpreting the relatively new term 
“affect the use of land” as adopted in 
HB 90-152.'3 However, a body of law 
has developed interpreting the term 
“substantially change permitted use 
categories” that applies to municipali- 
ties. As stated above, the courts have 
applied this term to any regulation 
that substantially affects land use. 

Florida courts follow the majority 
view that ordinances which fail to 
strictly comply with the statutory pro- 
cedures are null and void—not void- 
able.!4 

In David v. City of Dunedin, 473 
So.2d 304 (Fla. 2d DCA 1985), the 
court declared invalid ordinances that 
had been adopted approximately seven 
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years prior to the time the plaintiffs 
filed suit because the city failed to 
follow the proper procedures. The ordi- 
nances at issue reduced the sign area 
and height requirements. Even though 
the statute in effect when the ordi- 
nances were adopted did not use the 
term “substantially change permitted 
use categories,” the court treated the 
amendment to the sign code as a “re 
zoning” ordinance. 

Ordinances that attempted to res- 
trict the location of alcoholic beverage 
establishments were declared null and 
void for failing to comply with the 
proper procedures. In Daytona Leisure 
Corp. v. the City of Daytona Beach, 539 
So.2d 597 (Fla. 5th DCA 1989), the city 
adopted an “emergency ordinance” that 
created a new zoning provision impos- 
ing distance requirements between al- 
coholic beverage establishments and 
property that was zoned residential. 
The city unsuccessfully argued that 
the ordinance was validly enacted be- 
cause it did not rezone the property or 
substantially change the permitted use 
categories in any particular zoning 
district. 

Similarly, in Southern Entertainment 
Company of Florida, Inc. v. City of 
Boynton Beach, 736 F.Supp. 1094 
(S.D. Fla. 1990), the trial court held 
that a zoning ordinance restricting the 
number and location of adult enter- 
tainment establishments was constitu- 
tional. Nevertheless, the court declared 
the ordinance void because the city 
failed to comply with the procedural 
requirements for a zoning ordinance. 
The court determined that “Florida 
law is clear and provides ample gui- 
dance for the resolution of the state 
procedural issues.”!5 

However, an impact fee ordinance is 
not required to follow the procedures 
for a rezoning ordinance. In Baywood 
Construction, Inc. v. City of Cape Co- 
ral, 507 So.2d 768 (Fla. 2d DCA 1987), 
the plaintiff argued that “impact fee 
ordinances are by their nature, intent, 
substantial effect, and practical im- 
pact, actually land use and develop- 
ment regulations.” The court rejected 
this argument and held that an impact 
fee ordinance is not a zoning ordinance 
and that the imposition of the fee does 
not substantially restrict the use of 
property. 

Even though an improperly enacted 
ordinance is void ab initio, only an 
affected resident, citizen, or property 


owner has standing to challenge the 
ordinance. The courts have liberally 
granted standing to challenge an ordi- 
nance on procedural grounds. In the 
recent case of Bhoola v. City of St. 
Augustine Beach, 588 So.2d 666 (Fla. 
5th DCA 1991), the city adopted an 
ordinance in 1985 deleting hotels and 
motels from the list of permitted uses 
in a particular zoning category. The 
city did net comply with the statutory 
notice or public hearing requirements 
for a zoning ordinance. Approximately 
three years after the adoption of the 
ordinance, the plaintiffs purchased prop- 
erty affected by the ordinance. Two 
years later they applied for a permit 
to build a hotel. The permit was denied 
based on the 1985 ordinance. The court 
rejected the city’s contention that the 
plaintiffs lacked standing and declared 
the ordinance void—not voidable. The 
court said: “The city had no authority 
to enact the ordinance without comply- 
ing with the statutorily mandated no- 
tice and public hearing requirements. 
It is as though the ordinance does not 
exist.”16 

The Bhoola court took exception with 


an earlier decision in Town of Bay 
Harbor Islands v. Driggs, 522 So.2d 
912 (Fla. 3d DCA 1988). In 1977, the 
town adopted a zoning ordinance but 
failed at the first public hearing to 
announce the time and place of the 
second public hearing. The trial court 
held the ordinance invalid for failure 
to comply with the strict statutory 
procedures. The appellate court re- 
versed the trial court because the plain- 
tiffs did not own the land at the time 
the ordinance was adopted and, there- 
fore, lacked standing. The court stated: 
“For the purpose of standing to chal- 
lenge a pre-enactment notice the law 
does not recognize an ‘eventually af- 
fected person’ Bhoola disagreed with 
the result reached in Driggs, relying 
on Renard v. Dade County, 261 So.2d 
832 (Fla. 1972), which held that any 
affected person could challenge an in- 
validly enacted ordinance. 

Other ordinances that affect land 
use may be required to comply with 
the procedure of a zoning ordinance. A 
moratorium ordinance which tempo- 
rarily prohibits the issuance of permits 
was held to be a zoning ordinance.'® 
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The Florida Attorney General has opi- 
ned that an ordinance which provides 
for the placement of additional uses 
permitted by special exception in vari- 
ous zoning districts does substantially 
change permitted use categories. !9 


Proposed Amendments 

Several amendments to Ch. 166 are 
recommended to clarify the mandated 
procedures that apply to municipali- 
ties: 1) the term “substantially change 
permitted use categories” (which has 
no counterpart in the county’s proce- 
dures) should be eliminated so that 
only the rezoning of private real prop- 
erty by a municipality must comply 
with the special procedures; 2) a new 
subsection should be created to estab- 
lish procedures for adopting land 
development regulations as defined in 
§163.3202; and 3) the phrase “initiated 
by the governing body or designee” 
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should be eliminated unless the legis- 
lature expressly intends to provide 
different procedures for ordinances in- 
itiated by a local government and 
ordinances initiated by a private party. 

The 1990 amendment to Ch. 125 
which relates only to counties should 
be amended to eliminate the phrase 
“but do affect the use of land.” It is 
arguable that any ordinance will affect 
the use of land in one way or another, 
directly or indirectly, and require the 
special statutory procedures. The 
phrase “initiated by the board of county 
commissioners” should likewise be elimi- 
nated for the same reason mentioned 
above. 

Generally speaking, a challenge to a 
municipal or county ordinance on the 
ground that the government failed to 
follow the mandated statutory proce- 
dure should be limited to a three- or 
four-year period. A definite time period 
will provide greater stability to the 
local government, and will allow pri- 
vate parties to rely on the facial validity 
of the ordinances. In the alternative, 
standing to challenge an ordinance on 
procedural grounds should be limited 
to any person who either was entitled 
to notice at the time the ordinance was 
adopted, or to any person who has an 
interest in the ordinance when the 
statutorily mandated notice is pub- 
lished. 

Finally, the procedures for adopting 
ordinances for cities and counties should 
be the same. The citizenry and local 
governments may then become accus- 
tomed to a uniform method which 
applies to both counties and cities 
alike. The different procedures in ef- 
fect today are not based upon any 
apparent rationale. 


Conclusion 

The possibility that a local govern- 
ment ordinance may be declared null 
and void on procedural grounds many 
years after its adoption is ever present 
and leads to a harsh result. It places 
in peril the regulatory ordinances re- 
lied upon by the citizenry of the local 
government. Private landowners and 
business operators cannot rely on the 
rights apparently conferred by the adop- 
tion of an ordinance. 

The legislature should clarify which 
ordinances must comply with the no- 
tice and public hearing requirements 
of a rezoning ordinance. Undefined 
and uncertain terms like “affect the 


use of land” or “substantially change 
permitted use categories” should be 
eliminated. The legislature should also 
adopt uniform procedures for the adop- 
tion of ordinances for cities and coun- 
ties alike. 

In the meantime, local governments 
are well advised to provide more notice 
and public hearings to avoid the shat- 
tering declaration of “null and void”— 
as if the ordinance never existed. 7 


! The procedures for the adoption of 
comprehensive plans are codified in FLa. 
Stat. §163.3184 and §163.3187, and are 
beyond the scope of this article. 

? The procedures for adoption of ordi- 
nances and resolutions by municipalities 
are codified at Fia. Star. §166.041 (1991). 
The parallel procedures for counties are 
codified at FLa. Star. §125.66 (1991). 

3 Fra. Stat. §$166.041(3)(a) for munic- 
ipalities; Fia. Star. §125.66(2)(a) for coun- 
ties. 

4 Fra. Stat. §166.041(3)(c)(1) for munic- 
ipalities; §125.66(5)(a) for counties. 

5 Fra. Star. §166.041(3)(c)(2) for munic- 
ipalities; §125.66(5)(b) for counties. 

Star. §166.041(3)(c)(2)(c) for munic- 
ipalities; §125.66(5)(b)(3) for counties. 

7 1977 Fla. Laws Ch. 77-331. 

8 Fra. Star. §166.041(3)(a). 

9 City of Sanibel v. Buntrock, 409 So.2d 
1073, 1075 (Fla. 2d D.C.A. 1981) (emphasis 
added). 

10 Fa. Star. $166.041(3)(c) (1983). 

1 Fra. Stat. §125.66(6) (1991) (emphasis 
added). 

12 Senate STAFF ANALYSIS AND EcoNoMIC 
Impact STATEMENT, Bill No. CS/SB 358 at 2. 

13 The Eighth Circuit Court has held that 
a county ordinance regulating nudity in 
alcoholic beverage establishments did not 
affect the use of land and, therefore, the 
stricter procedures of §125.66(6) were not 
required. The case is on appeal to the First 
District Court of Appeal. T.J.R. Holding 
Co., Inc., d/b/a Cafe Risque v. Alachua 
County, No. 91-1173-CA (Fla. 8th Cir. Ct., 
May 5, 1992), appeal docketed, No. 92- 
01782 (Fla. 1st D.C.A. 1992). 

14 David v. Dunedin, 473 So.2d 304 (Fla. 
2d D.C.A. 1985); Baywood Construction v. 
the City of Cape Coral, 507 So.2d 768 (Fla. 
2d D.C.A. 1987); and Daytona Leisure Corp. 
v. City of Daytona Beach, 539 So.2d 597 
(Fla. 5th D.C.A. 1989). 

15 Southern Entertainment Company of 
Florida, Inc. v. City of Boynton Beach, 736 
F.Supp. 1094, at 1102 (S.D. Fla. 1990). 

16 Bhoola v. City of St. Augustine Beach, 
588 So.2d 666, at 667 (Fla. 5th D.C.A. 
1991). 

17 Town of Bay Harbor Islands v. Driggs, 
522 So.2d 912, at 916 (Fla. 3d D.C.A. 1988). 

18 City of Sanibel v. Buntrock, 409 So.2d 
1073 (Fla. 2d D.C.A. 1981); City of 
Gainesville v. G.N.V. Investments, 413 So.2d 
770 (Fla. lst D.C.A. 1982). 

19 84 Op. Att’y Gen. 63 (1984). 
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ecently the Florida Su- 
preme Court in Robertson 
v. Robertson, 593 So.2d 491 
(Fla. 1991), held that the 
equitable distribution statute creates 
a presumption that entireties real prop- 
erty is marital property regardless of 
who paid for it, and that the party 
seeking to have such property declared 
nonmarital bears the burden of over- 
coming that presumption. Florida has 
now joined the overwhelming majority 
of dual-property jurisdictions conclud- 
ing “that a spouse’s separate property 
that is transferred into joint ownership 
becomes marital property.”! This arti- 
cle will describe the developing concept 
of partnership in marital property law, 
its relationship to the equitable distri- 
bution statute, the statute’s impact on 
Ball v. Ball, 335 So.2d 5 (Fla. 1976), 
and the doctrine of special equity. 
The evolution of marital property 
concepts in American law begins with 
the English common law when the 
regulation of marriage became the ex- 
clusive province of the Church after 
the Norman Conquest. The common 
law relegated wives to legal depen- 
dents of their husbands and restricted 
wives’ ability to hold property.? Ali- 


mony originated in the ecclesiastical 


courts? as compensation for that inabil- 
ity to hold property separately.4 After 
the enactment of various married 
woman’s property acts, wives were able 
to hold separate property.® In the 19th 
Century, almost all common law states 
distributed property by title. Unless 
a spouse held title to marital property, 
that spouse was not entitled to prop- 
erty upon dissolution of the marriage. 
Since the recent advent of equitable 
distribution statutes, however, prop- 
erty has been redistributed not- 
withstanding title.” 

Before the enactment of Florida’s 
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equitable distribution statute, the first 
court to fully adopt the equitable dis- 
tribution concept was the First Dis- 
trict Court of Appeal in Brown uv. 
Brown, 300 So.2d 719 (Fla. lst DCA 
1974). 

In Brown, there were $233,000 in 
marital assets accumulated during a 
21-year marriage. The husband and 
wife assumed traditional roles in their 
marriage. The wife had abandoned a 
career as a nurse to become a home- 
maker; the husband was a successful 
CPA. Neither spouse had brought any 
assets into marriage; the husband, how- 
ever, had title to all of the marital 
assets at the time of divorce. 

The court in Brown held that trial 
courts could use lump sum alimony not 
only as an extraordinary remedy but 
also to adjust the material wealth of 
the parties. The contribution of each 
party would dictate whether a trial 
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court would award lump sum alimony.§ 

In finding the wife “short changed,” 
the Brown court focused on the “contri- 
bution” of a spouse to the “marital 
partnership” as opposed to need in 
awarding lump sum alimony. The “con- 
tribution” made by a spouse during the 
marriage whether made in the “mar- 
ket place” or as “homemaker” would 
entitle that spouse to certain property 
of the “marital partnership.” 

In Canakaris v. Canakaris, 382 So.2d 
1197 (Fla. 1980), the Florida Supreme 
Court adopted the “contribution” ap- 
proach in Brown. In Canakaris, the 
parties divorced after a 33-year mar- 
riage. The husband’s net worth was 
$3.7 million; the wife’s $292,000. The 
trial court awarded the wife lump sum 
alimony consisting of $50,000 in cash, 
and the husband’s one-half interest in 
the marital residence worth $75,000. 
The wife also received permanent peri- 
odic alimony, and property and assets 
worth approximately $385,000, con- 
sisting of her undivided one-half inter- 
est in various properties. 

In affirming the lower court’s award 
of lump sum alimony to the wife, the 
court held that a judge may award 
lump sum alimony to ensure an “equi- 
table distribution of property acquired 
during the marriage.”? But while es- 
pousing the “partnership” approach, 
the Canakaris court approved a distri- 
bution to the wife of only 10 percent of 
the marital assets. 

On October 1, 1988, Florida’s equita- 
ble distribution statute (F.S. §61.075) 
became effective. The statute was her- 
alded at the outset as a codification of 
the existing law on property distribu- 
tion.!° The statute established criteria 
by which equitable distributions were 
to be crafted by the trial court.!! The 
hoped-for result was the achievement 
of uniformity in trial court distribu- 


tions throughout the state.!2 The stat- 
ute also expressly incorporated the use 
of the term “special equity” in distrib- 
uting entireties real property.!3 

While disclaiming any intent to cre- 
ate community property, the statute 
does embody the notion that marriage 
is a partnership, even though the terms 
“partner” and “partnership” are 
nowhere used in the language of the 
statute.'* A state House Committee 
on the Judiciary analysis of the statute 
prior to its enactment described the 
end of a marriage under Canakaris as 
the “dissolution of a marital partner- 
ship requiring equitable distribution 
of property acquired during the mar- 
riage regardless of who holds title.”!5 

The statute outlines the procedure 
to be followed in making the distribu- 
tion.'6 That procedure appears anal- 
ogous to the dissolution of a partner- 
ship. The statute, moreover, appears 
to embody a preference for property, 
especially entireties real property, to 
be determined marital or partnership 


property, as opposed to nonmarital or 
separate property.!7 

Prior to the statute, the Florida Su- 
preme Court in Ball, 335 So.2d 5, 7, 
held that a special equity'® was cre- 
ated by an unrebutted showing that all 
of the consideration for property held 
as tenants by the entireties was sup- 
plied by one spouse from a source 
clearly unconnected with the marital 
relationship. 

In Ball, the wife’s mother died, leav- 
ing the wife a one-half interest in a 
home. The wife liquidated the balance 
of her inheritance to buy out her 
brother’s one-half interest and to re- 
model the house. The wife then trans- 
ferred the house to herself and her 
husband as tenants by the entireties. 
In a divorce action, the wife asserted 
a special equity in the property. The 
trial court found in favor of the hus- 
band, ruling that the presumption the 
conveyance constituted a gift had not 
been overcome by evidence that the 
wife had supplied all the considera- 
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tion. The Second District affirmed. 

In quashing the Second District’s 
decision, the Florida Supreme Court 
in Ball held that 1) a special equity 
was created by an unrebutted showing 
that all of the consideration for prop- 
erty held as tenants by the entireties 
was supplied by one spouse from a 
source clearly unconnected with the 
marital relationship; and 2) such prop- 
erty should be awarded to that spouse, 
as if the tenancy were created solely 
for survivorship purposes during cover- 
ture, in the absence of contradictory 
evidence.'9 

A number of decisions ensued in 
which the appellate courts followed 
Ball and upheld special equity claims 
in the absence of “contradictory evi- 
dence” of a gift.2° The difficulty was in 
attempting to determine what sort of 
“contradictory evidence” was necessary 
in order to defeat a special equity 
claim. 

In Marsh v. Marsh, 419 So.2d 629 
(Fla. 1982), the Florida Supreme Court 
clarified its use in Ball of the phrase 
“in the absence of contradictory evi- 
dence.” In quashing a Fifth District 
decision which reversed a trial court 
judgment denying a special equity 
claim, the court ruled that 1) the trial 
court properly evaluated the evidence 
in reaching its decision that the wife 
in transferring her home to herself and 
her husband as tenants by the entire- 
ties intended a gift, and 2) the district 
court had improperly substituted its 
judgment for that of the trial court.?! 

In finding “contradictory evidence” 
before the trial court, the Marsh court 
stated: “When, as here, the grantor’s 
intent is to be determined from the 
conflicting testimony of the parties, it 
is the responsibility of the trial court 
to evaluate the weight and credibility 
of that testimony and to arrive at a 
determination.”2? Appellate courts could 
not thereafter re-weigh the evidence. 
Nothing more than “conflicting” evi- 
dence would be necessary to sustain a 
trial court gift finding under Marsh. 

After Marsh, appellate courts both 
affirmed special equity awards and 
reversed gift findings, sustaining a gift 
finding only once.?3 In that case, the 
appellate court adhered to Marsh and 
affirmed a trial court gift finding “in 
the face of conflicting evidence” before 
the trial court.4 

The passage of the equitable distri- 
bution statute has now made unneces- 


sary the “contradictory evidence” in- 
quiry in Marsh. In Robertson v. 
Robertson, 593 So.2d 491 (Fla. 1991), 
the Florida Supreme Court held that 
the statute preempts Ball and imposes 
on the party claiming a special equity 
in entireties real property the burden 
of proving that no gift was intended. 

The trial court in Robertson found 
that a gift had been created when the 
husband used his own money to pur- 
chase a marital residence titled as a 
tenancy by the entireties just three 
months after the parties married. The 
husband and wife had both executed 
the contract for purchase. The hus- 
band also executed a will barely six 
months after marriage confirming his 
intention that jointly held property 
was to remain the wife’s. The marriage 
lasted four years. 

The husband in Robertson appealed 
the trial court’s denial of his special 
equity claim. Finding that the wife 
had failed to sustain her burden of 
proving a gift under Ball, the Fourth 
District Court of Appeal reversed the 
trial court decision.2° The wife filed a 
motion seeking a rehearing or certifi- 
cation of conflict with Straley v. Frank, 
S0.2d 15 FLW 2564 (Fla. 2d 
DCA 1990), a Second District case 
decided just two days after oral argu- 
ment in Robertson.® 

In Straley, the Fifth District sat for 
the Second District by order of the 
Florida Supreme Court.?’ In the panel 
decision authored by Judge Winifred 
Sharp, the court stated that the equi- 
table distribution statute undid the 
“no-gift” presumption in Ball, and held 
that, under the statute, the burden is 
now on the special equity claimant to 
prove that no gift was intended.?8 

After the Fourth District in Robertson 
denied both motions,29 the wife in- 
voked the conflict jurisdiction of the 
Florida Supreme Court, citing the lower 
court’s decision as in conflict with the 
Second District’s Straley decision. The 
court accepted jurisdiction.®° 

Before oral argument in Robertson, 
however, the Fifth District, sitting en 
banc for the Second District, withdrew 
the Straley panel decision, holding that 
the equitable distribution statute 
merely codified and therefore did not 
preempt Ball.3! 

On the basis of the Straley en banc 
decision, the husband in Robertson 
filed a motion seeking dismissal of the 
appeal, arguing that there was no 


longer a conflict in the districts. The 
Florida Supreme Court denied the mo- 
tion.®2 After oral argument, the court 
quashed the Fourth District’s decision 
and disapproved the Second District’s 
en banc Straley decision.** 

The Robertson court held that the 
equitable distribution statute creates 
a presumption that entireties real prop- 
erty is marital property regardless of 
who paid for it, and that the party 
seeking to have the entire property 
declared nonmarital bears the burden 
of overcoming that presumption.*4 

The underlying rationale for the 
Robertson decision appears to be the 
idea, as embodied in the statute, that 
marriage is an equal partnership. The 
theory of marriage as “partnership,” 
as stated in Brown and incorporated 
in Canakaris, becomes under Robertson 
the expanded notion of equal partner- 
ship. 

The Robertson court stated: “Because 
equitable distribution is premised on 
the theory of an equal partnership in 
marriage, the court should begin the 
task [of equitable distribution] on the 
premise that each spouse is entitled to 


receive an equal division.”*> That the- 
ory of equal partnership appears anti- 
thetical to the special equity principle 
enunciated in Ball which allowed a 
person to assert a special equity claim 
in property titled presumptively as 
marital property. Under partnership 
theory, as distinguished from special 
equity doctrine, both parties are deemed 
to have contributed to the acquisition 
of marital property; therefore, both 
parties are entitled to share equally in 
that property upon divorce.%® 


Conclusion 

One court has already applied 
Robertson in refusing a special equity 
claim in insurance proceeds placed in 
a joint checking account.3? Another 
court has recently reiterated the rule 
now under the equitable distribution 
statute that the special equity claim- 
ant not only has the burden of proof, 
but that the burden is to prove a 
special equity beyond a reasonable 
doubt.*8 Still another court, in rejecting 
a spouse’s contention that she was 
unaware of a marital debt, has held 
that the burden of proof is on the 
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spouse who wishes to show that a 
liability acquired during the marriage 
is not a marital liability.°9 

The Robertson decision teaches that 
what is presumed when a spouse’s 
separate property is titled as a tenancy 
by the entireties is not a gift to the 
other spouse of an undivided one-half 
interest, as was the case under Bail if 
a gift was proven. What is presumed 
under the statute is a gift to the 
marital partnership. 

The difference between the two ideas 
is critical. If what is presumed is a gift 
to the marital partnership, then upon 
dissolution the donee spouse may only 
be entitled to a presumptive one-half 
share of the marital asset titled as a 
tenancy by the entireties. The donor 
spouse may still argue entitlement to 
a greater share, perhaps even an award 
of the entire asset, based upon the 
statutorily enumerated factors the trial 
court is required to consider in making 
an equitable distribution.*° 

Withal, the impact of Robertson’s 
“equal partnership” language on Ca- 
nakaris and its progeny has yet to 
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manifest itself in Florida divorce law. 
One thing is clear: We have come a 
long way since the English common 
law when property distribution was 
decidedly onesided. 7 
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D.C.A. 1984); Agudo v. Agudo, 449 So.2d 
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2d D.C.A. 1991). 
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of Florida, Case No. 77,236, order entered 
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merits, the court ultimately stated: 
“Notwithstanding the fact that there is no 
longer a conflict of decisions in the district 
courts of appeal, having accepted jurisdiction 
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Robertson, 593 So.2d 491, 493 (Fla. 1991). 
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Straley, F .L.W. 424 (Fla. 
1992). 

34 Robertson, 593 So.2d at 494. 
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4th D.C.A. 1992). 

38 Smith v. Smith, 597 So.2d 370 (Fla. 
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D.C.A. 1992). 
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REAL PROPERTY, PROBATE & TRUST LAW 


he United States seizes and 

forfeits real property under 

the authority of 21 U.S.C. 

§881. Under §881(a) real 
property used to commit or to facilitate 
the commission of a crime (usually 
drug related) or purchased with pro- 
ceeds from the sale of controlled sub- 
stances is subject to forfeiture. The 
property owner need not be charged 
with a crime as a condition precedent 
to seizure and forfeiture and, addition- 
ally, the property owner in order to 
continue as owner has the burden of 
proving that interest in the property 
is “innocent.”? 

Properties seized under the author- 
ity of 21 U.S.C. §881 are held by the 
U.S. marshal. Upon entry of the final 
judgment of forfeiture, the U.S. mar- 
shal proceeds to sell the property.? 
Many forfeiture cases proceed to judg- 
ment in the absence of a return of 
service for the owner of the seized 
property. Once forfeited property is 
under contract of sale, title is exam- 
ined for the purpose of issuing an 
institutionally acceptable title insur- 
ance policy. Generally speaking, the 
title insurance bar has declined the 
opportunity to insure titles forfeited 
under §881 unless the owner losing 
title by forfeiture has been served with 
process. Absent institutionally accept- 
able title insurance, the contract for 
sale usually fails to close. 

There are apparently a growing num- 
ber of forfeited properties which are (or 
have been) under contract for sale and 
for which institutionally acceptable ti- 
tle insurance is not available. These 
noninsurable titles are a matter of 
concern for the U.S. marshal and the 
U.S. attorney in the Southern District 
of Florida. 

At a meeting held in early March 
1992 in Miami, various representa- 


A Primer for Attorneys Representing 
the United States in Quiet Title Actions! 


There can be no 
equivocation where 
due process is 
concerned; either 
constructive service 
is Justified or 
personal service is 
required 
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tives of the title insurance industry 
reportedly advised representatives of 
the U.S. marshal for the Southern 
District of Florida and the U.S. attor- 
ney for the Southern District of Florida 
that institutionally acceptable title in- 
surance would be available for forfeited 
real property in every case following, 
and that all alleged defects in the 
forfeiture litigation would be cured by, 
quiet title litigation. The U.S. marshal 
for the Southern District of Florida is 
presently implementing a program of 
retaining private sector lawyers to quiet 
title to properties for which title insur- 
ance is not available. This practice may 
also be employed by the U.S. marshal 
for the Middle District and the North- 
ern District of Florida. 

The purpose of this article is to 
provide a primer for trial counsel re- 
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tained to represent the United States 
of America in quiet title actions where 
the record owner of the property for- 
feited was not personally served with 
process. Title examiners who review 
title following conclusion of the quiet 
title proceedings can also use this arti- 
cle for determining the standards which 
apply to valid quiet title litigation. 


Paramount Title 

It is well settled that a quiet title 
plaintiff's “proof must show with clear- 
ness, accuracy, and certainty, not only 
the validity of his own title, but the 
invalidity or inferiority of the defen- 
dant’s title or claim... .”4 Stated 
differently, the plaintiff cannot simply 
derogate the defendant’s title; the plain- 
tiff United States of America must 
establish the paramount bona fides of 
its own title first.5 A party seeking to 
quiet title must prevail “on the strength 
of his or her own title and not on the 
weakness of adverse claims.”6 

Trial counsel must examine the title 
to the property and the federal forfei- 
ture case pleadings and other relevant 
facts very carefully. The absence of 
service of process on the owner (now 
absent) may not be fatal to the claim 
of the government that it has the 
paramount title. On the other hand, if 
the owner was not served with process, 
trial counsel in order to establish title 
in the government must be in a posi- 
tion to explain how the absent owner 
was constitutionally deprived of his or 
her property. Trial counsel should be 
prepared to clearly establish for the 
record that paramount title is reposed 
in the plaintiff United States of Amer- 
ica. 

Having clearly established title in 
the plaintiff, the next step is to deter- 
mine how to obtain jurisdiction over 
the now absentee owner. 


Diligent Search and Inquiry’ 
Constructive service is available to 
obtain jurisdiction over a quiet title 
defendant only if a diligent search and 
inquiry fails to locate the defendant so 
that personal service might be 
achieved.’ Stated differently, if the 


Journal Article 
Writing Contest 


The Florida Bar Journal gives 
cash awards annually from 
an endowment set up in mem- 
ory of Barbara Sanders by 
attorney Barrett Sanders, for- 
mer chair of The Florida Bar 
Journal Editorial Board. 


A first place award is pre- 
sented each June, and second 
and third place awards are 
given at the discretion of the 
judges. Judges select winners 
from those lead articles pub- 
lished between May and 


April. 


The Florida Bar Journal Edi- 
torial Board screens the arti- 
cles and selects finalists for 
submission to a panel of 
Judges. Winners will be an- 
nounced in The Florida Bar 
News in June. 


Judges select winners accord- 
ing to writing quality, sub- 
stantive quality, style, and 
degree of difficulty. 


defendant absentee owner cannot be 
found, some basis exists for the validity 
of newspaper notice. Constructive serv- 
ice can be substituted for personal 
service “only when personal service is 
impossible”? and the plaintiff estab- 
lishes the impossibility of personal 
service with the diligent search and 
inquiry sworn statement.!° A perfunc- 
tory inquiry will not suffice and a 
judgment based upon insufficient due 
diligence is fatally defective.!! 

In federal forfeiture cases there are 
two categories of absentee owners, 
either those absent are fugitives or 
they are not (i.e., either they have been 
formally charged with a crime or they 
have not). State, federal, and local law 
enforcement agencies gather and store 
vast amounts of information. We have 
all read the newspaper accounts of 
drug smugglers being lured from their 
home country to party boats moored 
barely within international waters who, 
upon boarding, are arrested and taken 
immediately to the United States by 
law enforcement personnel. Such “pin- 
point bombing” can be achieved only 
upon analysis of vast quantities of 
accurate information and this informa- 
tion must be made available at the 
trial level to facilitate the trial judge’s 
responsibility to determine whether 
constructive service can be substituted 
for personal service. There can be no 
equivocation where due process is con- 
cerned; either constructive service is 
justified or personal service is required. 
All information possessed by law en- 
forcement must be made available to 
serve the purposes of due process. 

A review of Gmaz v. King, 238 So.2d 
511 (Fla. 2d DCA 1970), is instructive. 
The property owner sued, alleging no 
personal notice and lack of diligent 
search and inquiry, to quiet title adver- 
sely held by a tax deed grantee. The 
test for the adequacy of the requisite 
diligent search and inquiry (the Klin- 
ger standard) is as follows: 


When a complainant resorts to constructive 
service, he should make an honest and 
conscientious effort, reasonably appropriate 
to the circumstances, to acquire the infor- 
mation necessary to fully comply with the 
controlling statutes, . . . [so that] if it be 
reasonably possible, [the defendant] may be 
accorded notice of the suit.!? 


The court in Gmaz summarized the 
Klinger standard by stating that the 
“full test of this principle is ‘ 
whether the complainant reasonably 
employed knowledge at his command’ 
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in making the appropriate effort. . .” 
to locate the absent owner.!3 Note the 
standard employed: The plaintiff must 
reasonably employ the knowledge at 
his or her command. A void quiet title 
judgment is the net result of defective 
constructive service. !4 

Trial counsel must establish the ade- 
quacy of the diligent search and inquiry 
to the satisfaction of the trial judge. It 
is a better practice to have the plaintiff 
(in this case, the U.S. marshal) provide 
the necessary information to trial coun- 
sel who will then prepare the diligent 
search and inquiry affidavit for execu- 
tion by the U.S. marshal (not a deputy 
marshal). Make no mistake with re- 
spect to this phase of the litigation; the 
resources that have been made avail- 
able to combat drug smuggling and 
distribution are vast and the informa- 
tion gathered and stored by federal, 
state, and local law enforcement agen- 
cies reflects this financial commitment, 
especially at the federal level. One of 
the primary functions of the U.S. Mar- 
shal’s Service is to locate missing 
criminals and it has excelled in this 
endeavor. The Federal Bureau of In- 
vestigation, the Drug Enforcement 
Agency, and the U.S. Customs Service 
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also have major roles in the investiga- 
tive process. The success of law en- 
forcement agencies is based upon 
information and that information must 
be made available to serve the pur- 
poses of due process. 

If the benefits of Florida law are to 
be made available to the plaintiff 
United States, the information in the 
files of the investigative agencies must 
be made available to ensure that the 
requirements of due process have been 
satisfied.!5 Trial counsel must be able 
to satisfy the court that personal serv- 
ice is impossible!® as a practical matter 
and the information in the files of all 
investigative agencies must be made 
available for that purpose. By statute 
and by case law, plaintiffs are not 
permitted “to use constructive service 
by publication to give notice to nonresi- 
dent defendants where the addresses 
of those defendants are known.”!7 When 
the out-of-state address of the absentee 
owner is known, the plaintiff United 
States of America must use personal 
service under F.S. §48.194.18 


F.S. §65.041 

The importance and necessity of hav- 
ing a party defendant properly joined 
in the quiet title litigation is under- 
scored by F.S. §65.041 providing that 
nonparties (including those over whom 
the court has no jurisdiction) are not 
bound by judgments adverse to his or 
her interest. 


Conclusion 

While it is beyond the scope of this 
article to discuss each aspect of quiet 
title suit beyond the requirement of 
paramount title and the elements of 
constructive service, the trial judges 
may require guardians ad litem for 


defendants who may be underage, in- 
competent, or incarcerated or may 
require attorneys ad litem for parties 
thought to be parties defendant but 
who were not personally served with 
process (i.e., your typical adult missing 
defendant who has decided that discre- 
tion is the better part of valor and 
resumed residence in a republic geo- 
graphically situated in the northern 
part of the South American continent). 

Will the trial court permit the repre- 
sentatives of those not actually present 
the latitude to challenge each aspect 
of the original forfeiture proceeding? 
To challenge the constitutionality of 
the newspaper notice itself? To attack 
the very basis for the claim of color of 
title? How are these guardians and 
attorneys to be paid for their services? 
Will the plaintiff be allowed to impose 
dollar limitations on the fees and costs 
normally allowable to such guardians 
and attorneys? These and many other 
questions lie just beneath the surface 
of the decision to repair the titles to 
forfeited real property by a state court 
quiet title action. Since most successful 
title work is the result of perspiration 
(hard work) and information (either in 
the public records or in the possession 
of the government), one wonders if the 
policy of indulging additional trial ac- 
tivity is a better substitute for attacking 
the problem directly. The shortest dis- 
tance between two points is a straight 
line. 0 


1 The U.S. marshal has the authority 
to retain private sector counsel to represent 
the interests of the United States with 
respect to forfeited real property. 

2 21 U.S.C. §881(a)(7); United States of 
America v. 6960 Miraflores Avenue, 731 
F. Supp. 1563 1570 (S.D. Fla. 1990); 
United States of America v. 5528 Belle 


Pond Road, 783 F. Supp. 253 (E.D. Va. 
1991). 

3 The U.S. marshal for the Southern 
District of Florida presently holds over 500 
properties seized/forfeited under 21 U.S.C. 
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Hall, 197 So..464, 466 (Fla. 1940). 

Boyer, Fiorina Estate TRANSAC- 
TIONS, §130.31, citing TIITF v. Lord, 189 
So.2d 534 (Fla. 2d D.C.A. 1966), and Stew- 
art v. Gadarian, 141 So.2d 289 (Fla. 1st 
D.C.A. 1962). 

* Fra. Star. §49.041 (1991). 

8 FLoripa Property Practice III, 
§1.17, p. 1.15 (2d ed. 1976). 

9 Gross v. Fidelity Federal Savings Bank 
of Florida, 579 So.2d 846, 848 (Fla. 4th 
D.C.A. 1991), citing Bedford Computer Corp. 
v. Graphic Press, Inc., 484 So.2d 1225, 1228 
(Fla. 1986). 

10 Fra. Stat. §49.031, §49.041, and §49.051 
(1991). 

11 Davock v. Whealan, 24 So.2d 46 (Fla. 
1945); Gans v. Heathgate-Sunflower Home- 
owner’s Association, Inc., 593 So.2d 549 
(Fla. 4th D.C.A. 1992); Gmaz v. King, 238 
So.2d 511 (Fla. 2d D.C.A. 1970). 

12 Gmaz v. King, 238 So.2d 511, at 514, 
(quoting from Klinger v. Milton Holding 
Co., 186 So. 526, 534 (Fla. 1938)). 

13 Td. at 514. 

14 See Davock v. Whealan, 24 So.2d 46 
(Fla. 1945); Gans v. Heathgate-Sunflower 
Homeowner’s Association, Inc., 593 So.2d 
549 (Fla. 4th D.C.A. 1992). 

15 Information gathered in the investiga- 
tive process is applicable to many judicial 
proceedings. See United States of America 
v. Robinson, 731 F. Supp. 1343, at 1347 
(S.D. Ill. 1989), for one example of sworn 
affidavits being provided by D.E.A. special 
agents in connection with judicial process. 

16 Gross v. Fidelity Federal Savings Bank 
of Florida, 579 So.2d 846, at 848 (Fla. 4th 
D.C.A. 1991). 
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of the exact location of the missing 
party.) 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


wift, accur 
KE 


P & ASSOCIATES, INC 


te research and documentation 


THE FLORIDA BAR JOURNAL/NOVEMBER 1992 63 


Finally, we find there is no constitutional 
right to counsel for the subject child in a 
juvenile dependency proceeding. By statute, 
counsel as guardian ad litem must be ap- 
pointed in any child abuse judicial proceed- 
ing under Section 827.07 (16), Florida Stat- 
utes, 1979. 

In Interest of D.B. and D.S., 385 So.2d 83, 
at 91 (Fla. 1980). 


o said the Florida Supreme 

Court in the 1980 landmark 

decision, D.B., regarding 

the right of a child to have 
representation in dependency proceed- 
ings.'! In discussing the two cases be- 
fore the court, which primarily ad- 
dressed the rights of parents to defend 
against the termination of parental 
rights, the court found that the parents 
had a constitutional right to be repre- 
sented by an attorney (even state fi- 
nanced), leaving the child with a statu- 
tory right to representation by a guard- 
ian ad litem.? 

Though the potential loss to the 
parent and also to the child—the loss 
of a blood-related family—is essen- 
tially the same,? the child’s right to 
counsel has never been elevated to the 
level of a constitutional right. Further- 
more, the statutory right has never 
been fully guaranteed nor implemented 
in this state because of lack of fund- 
ing.* 


Who Represents the Child? 
Responsibility for the representation 
of children in dependencies (if the child 
is represented) has primarily become 
the function of the Florida Guardian 
Ad Litem Program (GAL), an entity of 
the Office of State Courts Administra- 
tor (OSCA).5 During fiscal year 1990- 
91, the program represented approxi- 
mately 23,900 of Florida’s children. 
Appointments were made to 6,930 de- 
pendency actions, or about 60 percent 
of the dependency petitions filed, leav- 
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ing almost 40 percent of the new cases 
unrepresented. 


Rooted in Federal Law 

The program is the upshot of not 
only the thinking evident in D.B. but 
also several other factors. In 1974, the 
federal government passed the Child 
Abuse Prevention and Treatment Act 
(P.L. 93-247, 88 Stat. 4). One provision 
of the act, making it possible for the 
states to receive federal funding, is the 
requirement that children are to be 
represented by guardians ad litem in 
all child abuse and neglect judicial 
proceedings (P.L. 93-247 §4(b)2(G)). As 
a consequence, several types of pro- 
grams emerged, both nationally and 
statewide, to fill this role.6 After care- 
ful study, OSCA, under the auspices 
of the Florida Supreme Court, adopted 
the volunteer model which became the 
present program.’ Highly respected by 


the courts and child advocacy pro- 
grams, the GAL program is a unique 
response to the legal needs of children 
both in and out of the courtroom. 
Begun at the behest of Chief Justice 
Arthur England in 1979, the program 
as it is now structured grew rapidly.® 
It is now composed of a state office, 21 
major circuit offices, and 26 additional 
satellite offices. Central support is main- 
tained by the Florida Supreme Court 
with the state office located in Tal- 
lahassee. 

The statewide growth has been mir- 
rored nationally. The National Court- 
Appointed Special Advocate Associa- 
tion (CASA), which is the national 
organization for guardian ad litem and 
court-appointed special advocate pro- 
grams, reports membership of 520 pro- 
grams which, in 1991, represented 
91,000 children. Beginning only in de- 
pendency cases,? the program’s effec- 
tiveness quickly led to requests by 
criminal court judges to have repre- 
sentation for children who are victims 
and/or witnesses to a crime.!° Expan- 
sion then led to representation in disso- 
lution/custody cases.!! Delinquency 
cases are growing in number, and it is 
hard to find a judicial arena in which 
there has never been a guardian ad 
litem.!2 


Statutory Authority 

Primary statutory authority for GAL 
representation emanates from F.S. 
§415.508 (1991), which mandates that 
a guardian shall be appointed to 
represent the child in all abuse and 
neglect judicial proceedings both civil 
and criminal. That authority is given 
life by the Supreme Court administra- 
tive order signed by then Chief Justice 
Joseph Boyd, which mandates the pro- 
gram to implement Ch. 415 (see order 
dated February 14, 1985) and sets 
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forth the minimal standards of opera- 
tion. 


Educating the Public 

Despite constant attempts at educa- 
tion, much of the public, and even 
many members of the Bar and judici- 
ary, do not fully understand the role 
of the GAL. The GAL is defined as the 
child’s representative in court, but em- 
bodies much more than the definition 
implies. Recruited and extensively 
trained!3 by expert staff, guardians ad 
litem are volunteer citizens from all 
walks of life who give freely of their 
time and energy to assist the state’s 
most fragile and vulnerable citizens. 
Carefully monitored by program staff, 
the guardian investigates the case, 
collects facts, writes reports, evaluates 
the child’s situation and, most impor- 
tantly, befriends the child. 

Because of the significant responsi- 
bility and the credibility built up over 
time, guardians are considered to be 
officers of the court and have party 
status.!4 Charged with informing the 
court of what is in the best interest of 
the child, judges often describe the 
volunteers as the “eyes and ears” of the 
court. 

The fortunate few who are being 
represented by the GAL program re- 
ceive quality services. Over 712,000 
hours were donated during the last 
fiscal year, and services include not 
only advocacy in the courtroom, but the 
appointment of a lawyer for the guard- 
ian when the case indicates.!5 It is this 
form of team representation (guardian 
and lawyer) that is deemed the hall- 
mark of representation.!® 

The “magic” of the program exists 
in the motivation of the individual 
guardians, and in the commitment of 
staff. The volunteers enter an unfamil- 
iar arena to take on all of the hostilities 
and anger of parents—the persons who 
precipitated the court’s involvement 
and must then defend their actions in 
order to keep their children. The work 
requires courage and fortitude, for the 
most appalling of society’s crimes are 
revealed and the task of dealing with 
the consequences is left to the guard- 
ian. Just the adversarial nature of the 
courtroom requires a unique strength 
for a nonlawyer.!? 


Improving the Program 
The program is continually reevalu- 
ating its strengths and weaknesses by 


experimenting with new methods and 
ideas. Because Florida’s program is one 
of the oldest in the nation, and thus, 
often has no model to look to for 
methods that are successful, it is con- 
stantly implementing new techniques 
and strategies.!8 Policy is therefore 
“made as you go,” using the national 
organization for advice.!9 Although an 
advisory committee has been in place 
on an experimental basis, its true im- 
plementation could strengthen the pro- 
gram in this respect.”° 

Of high priority is the broadening of 
the volunteer base.?! For reasons un- 
known at the present time, it has been 
difficult for the program to attract 
volunteers from diverse racial and cul- 
tural backgrounds. Indeed, the pro- 
gram is also attracting primarily 
women, both in staff and volunteer 
capacities, and an extensive effort is 
being made to change these patterns. 

Recordkeeping is difficult. No data 
collection process existed for this type 
of program at the time of inception, 
and the program was required to de- 
velop its own method of information 
collection. A newly created computer 
program has been initiated in the cir- 
cuits and at this writing is still being 
perfected. It promises to give accurate 
and up-to-the-minute statistics, all the 
while maintaining docket control and 
tracking of the numerous cases.?2 

Structurally, the program needs 
change. It is like no other in existence 
nationwide. The state program office, 
though charged with the responsibility 
of keeping the circuit offices up to the 
minimal standards, is given no power 
to enforce these standards or to require 
any other conformity. Programs are 
monitored and certified by the state 
office but true supervisory “hire-fire” 
power rests with the local circuits’ chief 
judges. The state office can only advise 
the circuit judges that the programs 
are not meeting the minimum 
standards.?3 

This structural configuration also 
leads to what one state association 
president of a CASA program calls 
“maturity problems,” a syndrome which 
is the result of some programs having 
existed longer than others, circuit di- 
rectors having greater tenure than oth- 
ers, or programs having more resources 
and staff because they are located in 
more affluent counties. The result is 
competition and a disjointed and fac- 
tious approach to meeting the mandate 


of the program. One cure would be to 
vest strong supervisory power in the 
state office to be exercised jointly with 
the circuit judge or circuit court admin- 
istrator. Then when problems arise or 
requirements for compliance existed, 
the circuits would be better able to 
comply in a consistent manner.”4 

Whether this program should be 
housed in the court system is an ongo- 
ing debate.25 Many persons feel such 
programs do not belong in the courts 
because the business of the courts is 
to hear cases. Realistically, however, 
the overburdened judge, trying to bal- 
ance an overwhelming docket in emo- 
tional and heart-wrenching situations, 
relies heavily on the GAL program to 
help make the difficult decisions re- 
quired in child cases. Others will argue 
there is an inherent conflict of interest 
in maintaining a program whose policy 
requires independent advocacy yet is 
employed by the body it may have to 
advocate against, without fear of repri- 
sal. Once again, this latter problem can 
be cured simply by the court encourag- 
ing the right of the program as a party 
to appeal a decision, (which is the 
usual case) and to turn supervisory 
control back to the state level so that 
trial court personnel may be insulated 
when making these decisions. 

Funding is a serious and ever- 
present obstacle, and may eventually 
be the downfall of the program. Al- 
though it has never been fully funded, 
nor funded to any appreciable extent, 
the program was greatly threatened 
during the budget crisis in the fall of 
1991.26 Complete reduction of funding 
was a viable possibility and created a 
demoralizing situation. Additionally, 
the program is always a part of the 
court’s budget, thus becoming subject 
to overall deficits and cuts.27 

Even more foreboding is the possibil- 
ity of self-destruction by overload and 
overextension. As the social services 
system of the state continues in a state 
of disarray, the courts look more and 
more to the GAL program to solve the 
complex problems arising daily with 
children. With the existing funding 
configuration, it is an impossible task. 
To manage the 5,000 plus volunteers, 
the program only has 150.5 state- and 
county-paid staff. That is at least 33 
volunteers per staff member, including 
support staff. To expect them to cover 
the almost 30,000 children who enter 
the dependency system each year— 
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much less the holdover cases from past 
years—is an impossible expectation. 
The tragedy that could happen is that 
these dedicated staff and volunteers, 
whose motivation keeps them going, 
will try to do the entire job and will 
end up compromising quality for quan- 
tity. 


What Is Needed 

Report after report has been pro- 
duced over the past few years to indi- 
cate what is happening to the children 
of this state.28 What we fail to do today 
to provide properly for the “at risk” 
children will continually haunt the 
next generation of society. As is becom- 
ing well-known rhetoric, we will have 
more persons in prison than out, and 
jailors will be imprisoned by their pris- 
oners. Research bears out the premise 
that children who are “at risk” and 
who enter the dependency system as 
abused or neglected will eventually 
appear again in the delinquency sys- 
tem and then the prison—if no inter- 
vention takes place.29 And even with 
intervention, there is no guarantee 
that cure will result, but the converse 
is almost assured. With no interven- 
tion, the loss of a potentially productive 
citizen is almost a statistical certainty. 

In order to assure intervention and 
the positive effects it can bring, the 
courts must assure representation. It 
is only because of representation that 
many services are accessed for child 
victims. 

This right to representation for chil- 
dren should be absolute, and exercised 
at every significant proceeding which 
affects the child’s life, not just termina- 
tion of parental rights. Due process 
does not exist in a forum when a child 
must face a parent, a judge, a lawyer, 
and an array of other adults, and 
attempt to represent himself. It is 
offensive to the Bill of Rights to allow 
children to go through the court system 
with no representation, and certainly 
violates the spirit of equal protection. 

Attorneys and guardians are persis- 
tently carving out the legal rights of 
children—the right to medical care, to 
permanency, to an education, to a safe 
environment, and a secure home. The 
absolute right to representation must 
be vigorously pursued. 


1 In Interest of D.B. and D.S., 385 So.2d 
83 (Fla. 1980). 

2 See Fra. Star. §415.508 (1992). 

3 See 70 Cauir. L. Rev. 481 (1982). 


4 The guardian ad litem program was 
only able to represent approximately 60 
percent of the current filings during 1990- 
91, thus not fulfilling the mandate of state 
and federal law. See ANNUAL REPORT OF 
G.A.L., 1990-1991. 

5 The Office of State Courts Administra- 
tor (OSCA) program is in each circuit and 
all counties except Orange County. The 
Orange County program is run by the 
Orange County Bar Association. 

6 The programs which developed were 
sponsored by the Junior Welfare League, 
the National Council of Jewish Women, the 
Court-Appointed Special Advocate Programs, 
and even some private court-based pro- 
grams. 

7 An EVALUATION OF THE VOLUNTEERS GUARD- 
1AN Ap Litem Pitot Procram, MGT of Amer- 
ica, Inc., 1981. 

See History or GuarpDIAN Ap Litem Pro. 
GRAM, program document, available at GAL 
State Office, Supreme Court Building, Tal- 
lahassee, Florida 32399-1900. 

9 See Fia. Star. §827.07(16) (1979). 

10 See Fia. Stat. §914.17 (1991). 

11 See Fia. Stat. §61.401-404 (1991). 

12 Guardians ad litem represent children 
in adoptions, probate, tort actions, child 
support, and numerous other actions. 

13 The program does pre-service training 
of 30-40 hours, and in-service training 12 
hours per year. 

14 Fra. Stat. §415.503(8) (1991). 

15 Each program has a half-time attorney 
who recruits pro bono attorneys. Addition- 
ally, the Academy of Florida Trial Lawyers 
instituted the “Friends of Guardian Ad 
Litem” program, and The Florida Bar insti- 
tuted a similar program. 

16 Poertner & Press, Who Best Represents 
the Interest of the Child in Court?, CuiLp 
WELFARE 537 (November 1990). 

17 One of the hardest tasks is represent- 
ing children in dissolution/custody. Judge 
Hugh Glickstein of the Fourth District Court 
of Appeal has cited the program in several 
opinions to emphasize the need for an 
independent advocate. 

18 The Florida program is one of the few 
in the nation to advocate for children in 
dependency, delinquency, family law, and 
criminal cases. 

19 National CASA, the national organiza- 
tion for guardian ad litem and court- 
appointed special advocate programs, pro- 
vides leadership and guidance by develop- 
ing standards, management guidance, and 
training. 

20 Virtually all programs around the na- 
tion have an advisory board of directors. See 
AnnuaL Report oF Procrams, NCASA. The 
Florida Advisory Committee is in its infancy 
and has yet to develop its focus and purpose. 

21 Special ongoing staff training is di- 
rected at how to attract diverse groups to 
make the program multiracial, and draw 
volunteers and staff from a variety of eth- 
nic, cultural, and religious backgrounds. 

22 The current system collects data show- 
ing types of cases, names and ages of 
children, placements, and length of stay in 
the system. Data is also collected showing 
the types of volunteers attracted to the 
program, their skills, and training in the 
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program. 

23 See “Minimum Standards of Opera- 
tion,” Administrative Order of the Florida 
Supreme Court, Feb. 14, 1985. 

24 Information to support this comes from 
11 other statewide programs including Utah, 
Hawaii, Rhode Island, Iowa, Delaware, 
South Carolina, North Carolina, Alaska, 
Arizona, Connecticut, and Maine. 

25 See Report oF Stupy ComMISSION ON 
CuILp WELFARE, 1991. 

26 See Chiles v. Children, 589 So.2d 260 
(Fla. 1991). 

27 The GAL program rarely has been able 
to use all of the program’s funds because 
they are routinely removed to cover pro- 
grams or entities which go over budget. 

28 See Kips Count, 1991 ed., The Center 
for Study of Social Policy, Washington, 
D.C.; Key Facts About THE CHILDREN, Florida 
Center for Children and Youth, Tallahas- 
see, Florida; THE CHILDREN OF FLoripa; Must 
Grow Up in A State oF Poor HEALtTH?, 
Florida Bar Commission on Children, Tal- 
lahassee, Florida, 1991; Openinc Doors For 
CHILDREN, National Commission on Chil- 
dren, Washington, D.C., 1990; ApusE 
AND NEGLECT: CRITICAL First STEPSIN RESPONSE 
To A NationAL Emercency, U.S. Dept. of 
Health and Human Services, Washington, 
D.C., 1990; Creatinc Carinc ComMUNITIES, 
Washington, D.C., September 1991; Cononr- 
TIONS OF CHILDREN IN FLoripA, Florida State 
University, Tallahassee, Florida, 1992; 
BeyonD RueEtoric, National Commission on 
Children, Washington, D.C., 1991. 

29 See “Program Statistics,’ 
Report, 1991. 
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